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PHAN MO PAU

1. Tinh cép thiét caa dé tai

Trong thoi ky hoi nhap va phat trién hién nay, ngoai muc tiéu ting
truong kinh té thi cac van dé xa hoi ciling dang dwogc Nha nude dic biét quan
tam. Céc van dé xa hoi dong vai tro hét sic quan trong, anh huong khéng nho
dén su phat trién 6n dinh va bén viing cua dat nudc, trong d6 giai quyét viec
lam va nan that nghiép 1a mot trong s6 nhiing van dé noi troi.

Viéc lam dong vai trd quan trong trong doi séng xa hoi, 1a diéu khdng
thé thiéu ddi véi ting ca nhan va toan bo nén kinh té, 1a van dé cét 16i va
xuyén suét trong cac hoat dong kinh té va chi phdi toan bo moi hoat dong cua
ca nhan va xa hoi. Theo thong ké, tinh dén quy 2 nam 2015, Viét Nam c6 hon
70,8 triéu ngudi tir 15 tudi trg 1én, trong d6 cd 53,7 tridu nguoi thudc luc
luong lao dong, nhung c6 dén 1,17 triéu lao dong that nghiép va s lao dong
that nghiép tang 301,1 nghin ngudi so véi cling Ky nam 20142, Thét nghiép la
van d& ma ca thé gii can quan tdm, mét quéc gia du phét trién dén dau thi
van ton tai nan that nghiép, su khéac biét chi nim & muac do that nghiép thap
hay cao. That nghiép duoc coi nhu mét san pham caa nén kinh té thi truong
nén no ton tai tat yéu va khdng thé tach roi kinh té thi truong. Do d6, chung ta
khong thé xoa bo that nghiép ma chi c6 thé tim cach kiém soat né & mot ti 1é
thich hop dé khong anh huong xau dén phét trién kinh té va on dinh xa hoi.
Trudc tinh hinh that nghiép ngay mét nghiém trong, nhiéu qudc gia trén thé
gidi da dua ra cac giai phap nham khac phuc va ngan chin anh huong tiéu cuc
ctiia n6 dén doi séng kinh té x& hoi. Trong d6, bao hiém that nghiép (BHTN)
duoc coi 1a mét bién phap thé hién 13 tinh vu viét véi vai trd 1a mot tru cot
cua Bao hiém x& hoi (BHXH). O Viét Nam néi riéng, BHTN duogc vi nhu mot
chiéc phao ctiu sinh, véi muc dich thiét thuc nhét 1a bu dip hoac thay thé mot

1 T4ng cuc théng ké-Bo ké hoach dau tu (2015), “Bdo cdo diéu tra lao dong viéc lam quy 2 ndam 2015



phan thu nhap cia ngudi lao dong khi ho bi mét thu nhap do that nghiép. Bac
biét, BHTN con co chirc nang hd trg hoc nghé va tu van giéi thiéu viéc 1am.
Pay dugc coi 1a giai phap thiét thuc giap nguoi lao dong som tim dugc viéc
lam, 6n dinh cudc sdng, tir d6 giam ganh ning cho ngan sach nha nudc, dam
bao an sinh xa hoi (ASXH).

Qua viéc phan tich, tim hiéu quy dinh vé ché d6 BHTN cho ngudi lao
dong sé& biét dugc cac quy dinh nay co duoc thuc thi mot cach hiéu qua trén
thuc té hay chua, da thé hién duoc vai tro ciing nhu su Ky vong cua Nha nuéc
va ngudi lao dong hay khong va di mang lai nhitng loi ich gi cho nén kinh té
x& hoi cua dat nudc; biét duoc trong qua trinh thuc thi, chap hanh cac quy
dinh vé BHTN, cac co quan c6 tham quyén va ban than nguoi lao dong gap
phai nhitng khé khan, vudng mic gi tir ¢6 tim ra duoc nhitng nguyén nhan va
dé xuat giai phap, phuong huéng hoan thién cac quy dinh cua phap luat vé
van dé nay. Véi ly do trén, tac gia chon dé tai “Bdo hiém thdt nghiép theo
phap ludt lao déng Viét Nam” 1am dé tai khoa luan caa minh.

2. Tinh hinh nghién ctru ciia d@ tai

C6 hai loai chinh séch ma nhiéu nudc di hoach dinh va té chie thuc hién
1a chinh sach BHTN va chinh sach vé BHXH ma 16ng ghép trong d6 c6 ché
do6 tro cap that nghiép (TCTN). Dé t6 chiic, hoach dinh chinh sach, ciing nhu
ban hanh cac quy dinh va trién khai cac quy dinh nay trén thuc té phu thudc
vao diéu kién kinh té, chinh tri, xa hoi cua ting quéc gia. Van dé viéc 1am va
han ché that nghiép ludn 1a van dé duoc cac qubc gia quan tAm, c6 nudc con
coi d6 1a mot trong nhitng qudc sach hang dau va luén co6 nhiing nghién cau,
théng k&, hoc hai kinh nghiém tir cac nudc khac dé hoan thién co ché ban
hanh va thyc thi cac quy dinh vé BHTN va TCTN caa minh. Cac nha khoa
hoc ciing c6 nhitng nghién ciru trong linh vuc nay vi day khong phai la trach
nhiém cua riéng Nha nudc ma con la trach nhiém chung caa moi ca nhan

trong x& hoi.



Tuy nhién, & Viét Nam, trong mot thoi gian dai caa thoi ky bao cap van
dé that nghiép hau nhu khong ton tai va quan niém vé that nghiép chi gan voi
Chi nghia tu ban con Chu nghia xa hoi thi khdng. S¢ di ching ta quan niém
nhu vay ciing xut phat tir dac diém cua nén san xuét caa nudc ta luc d6. Voi
nén kinh té bao cip, Nha nuéc 1am nhiém vu phan cong va dam bao day du
viéc 1am cho nguoi lao dong. Moi cong dan déu cé quyén c6 viéc lam va co
nghia vu phai 1am viéc. Chinh vi nén kinh té khéng hé c6 tinh canh tranh va
hoan toan nam trong su bao cap cua Nha nude, nudc ta lai 13 mot nudc ndng
nghiép lac hau cha yéu dwa vao stc ngudi, vira méi ding day sau chién tranh
nén can huy dong toi da nguon nhan lyc. Chinh vi vay, vao thoi ki nay that
nghiép 1a diéu hau nhu khong thé xay ra va phap luat vé BHTN la diéu hoan
toan khong dugc quan tam.

Ké tir khi chung ta chuyén d6i co ché quan Iy nén kinh té tir ké hoach
hoa tap trung sang nén kinh té thi trudong c6 su quan ly ctia Nha nudc theo
dinh huéng Xa hoi cha nghia thi van dé nghién cau vé tinh trang that nghiép
va quy dinh vé BHTN mdi thuc su dugc cha ¥ dén. Vao giai doan ndy BHTN
la van dé tuong ddi mai cho nén sé luogng cac cong trinh nghién ciu chua
nhiéu ma chii yéu la céac bai viét khoa hoc vé that nghiép, xay dung quy dinh
BHTN hoic tiém hiéu dudi goc @6 ly luan va kinh nghiém cuaa cac nudc trén
thé gi6i. C6 thé ké dén cac bai viét nhu: “T6 chizc bdo hiém thdt nghiép & Viét
Nam trong diéu kién kinh té thj trwong” cia TS Nguyén Vin Dinh va céc
cong su cua bo mdn Kinh té Bao hiém, Truong PH Kinh té Qudc dan, thuc
hién nam 2000; Cuén sach “Bdo hiém x& héi-nhitng diéu can biét” cua nha
Xuat ban théng ké 2001; “Nghién ciru xay dung ché do bdo hiém that nghiép
theo ludt Lao déng sira doi bé sung” cia Vu Bao hiém xa hoi, Bo lao dong
Thuong binh va X& hoi, ndm 2002; “Bdo hiém that nghiép trong nén kinh té
thi truong & Viét Nam” caa TS. L& Thi Hoai Thu, nim 2002; “Co ché tao



nguon va té chic thie hién bao hiém thdat nghiép” cia Vu chinh séch Lao
dong va Viéc lam, Bo Lao dong Thuong binh va Xa hoi, nam 2003; “Nguyén
cizu nhiing ngi dung co ban cua bao hiém that nghiép hién dai-van dé lua
chon hinh thic tro cdp thdt nghiép ¢ Viét Nam” caa TS. Nguyén Huy Ban va
cac cong su tai Bao hiém x& hoi Viét Nam thuc hién 2004; “T6 chic bao
hiém that nghiép ¢ Viét Nam” cua PGS.TS. Nguyén Vian Pinh, Truong PH
Kinh té Quéc dan, nam 2008.

Ngay 01/01/2009 danh dau mot budc chuyén bién quan trong trong quy
dinh vé BHTN cua phap luat lao dong Viét Nam véi viéc ché dinh vé BHTN
trong Luat Bao hiém xa hoi chinh thirc ¢6 hiéu luc. Su ra doi cua loai hinh
bao hiém nay duoc coi 1a mot budc tién 16n trong con dudng phat trién cua
phap luat vé bao hiém ¢ Viét Nam ndi riéng va nd luc dam bao ASXH cua
Pang va Nha nudc ndi chung. Tuy nhién cac nghién ciu vé cac quy dinh caa
BHTN vén con han ché, chua mang tinh chuyén sau. Phan 16n céc bai nghién
cru mang nang tinh kinh té hoc va x& hoi hoc, chi tap trung phan tich vé khia
canh that nghiép va viéc lam trong nén kinh té thi truong, tac dong cua that
nghiép va vai trd cta giai quyét viéc 1am trong nén kinh té x& hoi. Nhiing
nghién ctu mang tinh luat hoc véi viéc phan tich ndi dung caa cac quy dinh
phap luat vé BHTN va vai trd cua né trong hé thong phap luat vé ASXH noi
chung hoic chi ¢ nhitng nghién ciru mang tam chinh sach vé BHTN chua
nhiéu. Cac nghién ctu lién quan dén BHTN chu yéu duogc Iong ghép trong
cac nghién ctu vé phap luat BHXH, ASXH hoic cac nghién cau thudc
chuyén nganh kinh té, cd thé ké dén: “Nhing ngi dung co ban vé chinh sach
bado hiém that nghiép” cua Nguyén Minh Hai-Ban thyuc hién chinh sach
BHXH Viét Nam, nam 2009; “Bao hiém that nghiép — Mot chinh sach an sinh
x4 hoi trong co ché thj truong” cia L& Hong Cay, nam 2011; “Viéc thuc hién

chinh sach bao hiém thdt nghiép thoi gian gan ddy va mét so kién ngh;” caa



Nguyén Manh Thang, Vién Cong nhan - Coéng doan, Tong Lién doan Lao
dong Viét Nam, nam 2013; “Phat trién hé thang An sinh x& hgi & Viét Nam dén
nam 2020 caa nhém bién soan Vién Khoa hoc Lao dong va Xa hoi, nam 2013.

Tinh dén dén giai doan ndy, mac du sé luong con han ché nhung van dé
hoc tap kinh nghiém cua cac nuéc trén thé gioi dé gép phan hoan thién cac
quy dinh vé BHTN Viét Nam di duoc cac nha nghién ctu chu ¥ dén, dién
hinh nhu: “Ché dg bao hiém thdt nghiép cua Vwong quéc Bi” cua Diép
Thanh Nguyén, nim 2005; “Ché d¢ bao hiém that nghiép ¢ Trung Quadc
(1986-2010) ” ctia Nguyén Mai Phuong, nam 2014.

Ké tir ngay 1/1/2015, thoi diém Luat Viéc 1am 2013 ¢6 hiéu luc thi hanh
cling 1a thoi diém céc quy dinh vé BHTN duogc diéu chinh theo quy dinh méi
cua Luat Viéc 1am. Tinh dén nay, cac quy dinh cua phap luat vé BHTN méi
duogc thi hanh trén thuc té duge hon 1 nam vi thé cac nghién ctu lién quan
dén cac quy dinh nay Ia rat it. Hién tai chwa c6 mot cong trinh khoa hoc nao
nghién ctu toan dién va danh gia thuc trang viéc thuc hién, dong thoi dua ra
cac giai phap va long ghép viéc hoc hoi kinh nghiém cua céc qubc gia co hé
théng BHTN phét trién dé gop phan hoan thién quy dinh vé BHTN ¢ Viét
Nam. Vi vay c6 thé noi dé tai: “Bdo hiém thdt nghiép theo phap ludt lao
déng Viét Nam” 13 @é tai nghién cau c6 tinh méi. Tuy nhién BHTN [a mot
van dé kho va con tuong d6i méi mé ¢ nudce ta, cac quy dinh vé BHTN theo
luat Viéc 1am 2013 chi méi duoc &p dung trén thuc té cho nén trong bai
nghién ciru ndy c6 tham khao, hoc hoi va st dung nhiing bai viét, tu liéu,
cong trinh nghién ctu cua cac tac gia, cac nha khoa hoc di trudc.

3. Muc dich nghién ciru ciia dé tai

Muc dich hoan thién cac quy dinh vé BHTN cua phap luat Viét Nam va
nang cao hiéu qua ap dung phép luat vé BHTN tai nudc ta trong giai doan

hién nay.



Pé dat duoc muc dich nghién ctru, dé tai 1am rd va giai quyét cac nhiém
vu nghién cuu sau:

1) Nguyén ctu nhitng van dé Iy luan vé BHTN.

2) Lam 16 cac quy dinh cua phép luat vé BHTN cua Viét Nam.

3) Panh gia thuc trang ap dung cac quy dinh caa BHTN tai Viét Nam va
thuc tién thuc hién.

4) Bé xuit kién nghi va giai phap cu thé gop phan tiép tuc hoan thién va
nang cao hiéu qua ap dung phap luat vé BHTN trong thoi gian téi.

4. P6i twong va pham vi nghién ciru ciia dé tai

- P6i tuong nghién ctu cia dé tai 1a cac quy dinh vé BHTN theo phap
luat lao dong Viét Nam.

- Pham vi nghién ctu caa dé tai: Cac quy dinh vé BHTN ddi voi nhirng
nguoi lao dong lam cong an luong, tham gia vao quan hé lao dong thong qua
hop dong lao dong va c6 tham gia dong BHTN nhung dang trong tinh trang bi
that nghiép.

- Vé khong gian: Trén pham vi toan qudc.

- V& thoi gian: Dé tai nghién ctu ndi dung cac quy dinh vé BHTN & Viét
Nam tir thoi diém Luat Viéc 1am 2013 c6 hiéu luc cho dén nay.

5. Phwong phap nghién ciru dé tai

Pé nghién ctiru cac vin dé néu ra trong dé tai va giai quyét cac van dé
nay, phép bién chuang duy vat caa triét hoc Méc-Lénin va tu tuong HO Chi
Minh duogc st dung véi tu cach 1a phuong phap luan cho viéc nghién cau.

Téc gia chi yéu van dung cac phuwong phap nghién ctru 1y thuyét dé thu
thap thong tin khoa hoc trén co s& nghién clru cic van ban, tai liéu da co va
bang cac thao tac tu duy logic dé rut ra két luan khoa hoc can thiét. Trong dé:

- Phuong phap phan tich va tong hop 1y thuyét dugc st dung dé nghién

ctru cac tai liéu, 1y luan khac nhau bang cach phén tich ching thanh ting b
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phan dé tim hiéu sdu sic vé quy dinh ctia cia BHTN, sau d6 tong hop, lién két
ting mat, ting bd phan thong tin 3 duoc phan tich tao ra mot hé thong 1y
luan méi day du va sdu sic vé BHTN.

- Phuong phép lich st dugc ap dung trong viéc nghién ciru bang cach di
tim ngudn gdc phat sinh, qua trinh phat trién cia BHTN trong timg giai doan
phat trién kinh té x3 hoi cua dat nudc tir d6 rat ra ban chat, tinh phu hop, vai
tro va y nghia cua cac quy dinh.

- Phuong phap gia thuyét ciing dugc st dung dé dua ra cac du doan vé
nhu cau phat trién cia BHTN dua trén co s& diéu kién kinh té xa hoi, bbi canh
hoi nhap kinh té qubc té va cac chinh sach, dinh hudng phat trién Nha nudc
vé BHTN, tir d6 dua ra cac giai phap dé hoan thién phap luat vé BHTN trong
thoi gian téi.

- Ngoai ra, nhitng phuong phap nghién ctru khoa hoc kinh té, x& hoi véi
tung van dé cua dé tai cling duoc van dung nhu: phan tich, so sanh, théng ke,
i chiéu, dién giai, quy nap...dé nghién cau vé thuc trang phép luat BHTN
cua Viét Nam va tham khao cac quy dinh phap luat vé BHTN cua Cong hoa
Lién bang Ptic, Vuong qudc Bi.

6. Bo cuc ciia khoa ludn

Bb cuc cua khoa luan gom 3 phan:

- Phan mo dau.

- Phan néi dung.

Chuong 1: Mot s6 van dé Iy luan vé bao hiém that nghiép va phép luat
diéu chinh.

Chuong 2: Thuc trang phap luat hién hanh vé bao hiém that nghiép va
thyc tién ap dung tai Viét Nam.

Chuong 3: Hoan thién va nang cao hiéu qua ap dung phép luat vé bao
hiém that nghiép.

- Phan két luan.
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PHAN NOI DUNG
Chuong 1
MOT SO VAN PE LY LUAN VE BAO HIEM THAT NGHIEP VA
PHAP LUAT PIEU CHINH

1.1. Khai quat vé bao hiém that nghiép

1.1.1. Khdi niém bdo hiém thit nghiép

Bio hiém that nghiép hiéu theo nghia chung nhét 1a mot ché d6 ASXH
ctia Nha nuée, duoc 1ap ra theo quy dinh phéap luat nham dau tu xay dung quy
bao hiém dé gitp dd vé vat chat doi voi nguoi that nghiép tam thoi mat thu
nhap, gop phan bao dam cudc sdng co ban cho ngudi that nghiép, dong thoi
thong qua cac bién phap bdi dudng, gidi thiéu viéc 1am gitp nguoi that
nghiép trd lai thi truong lao dong.

Duéi goc do kinh té, BHTN duoc hiéu 1a sy dong gop ciia nguoi lao
dong trong qua trinh thuc hién quan hé lao dong dé hudong mot khoan tro cip
khi méat viéc.

Duéi goc d6 xa hoi, BHTN 1a mot quyét sach cuia Nha nude ap dung dbi
v6i nguoi lao dong khi ho bi mét viéc dé giai quyét cac kho khan vé mit kinh
té, gitip nguoi lao dong c6 thé thiét 1ap mot quan hé lao dong méi.

Dudi goc d6 phap 1y, BHTN duoc hiéu 1a cong cu nhim bu dap mot
phan thu nhdp cta ngudi lao dong khi bi mét viéc lam, hd tro ngudi lao dong
hoc nghé, tim kiém viéc lam, duy tri viéc 1am trén co s doéng gép vao quy
BHTNZ.

O Viét Nam, BHTN duoc hiéu 1a bién phap dé giai quyét tinh trang that
nghiép, nham trg gitp kip thoi cho nhitng nguoi that nghiép trong thoi gian
chua tim dugc viéc 1am va tao co hdi cho ho hoc nghé, tim kiém cong viéc

méi. Dudi goc do phap ly, BHTN c6 mét sé diém can luu v

2 piédu 3 Luat Viéc lam 2013.
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- Muc hé tro thu nhap cho nguoi huong TCTN duya trén co sé dong gop
ctia ngudi lao dong trudce khi bi that nghiép.

- Nguoi tham gia BHTN, khi that nghiép s& duoc hd trg vé tu van gidi
thiéu viéc lam, dao tao nghé dé c6 thé sém tim duoc viéc 1am, gia nhap lai thi
truong lao dong.

Nhu vay, bén canh viéc hd tro mot khoan tai chinh dé dam bao 6n dinh
cudc sdng cho ngudi lao dong trong thai gian mat viéc 1am thi muc dich chinh
cia BHTN 14 thdng qua céc hoat dong dao tao nghé, tu van, gigi thiéu viéc
lam, som dua nhiing lao dong that nghiép tim dugc mot viéc 1am méi thich
hop va 6n dinh. Ngudn tai chinh hd tro cho nguoi that nghiép duoc Iy tir quy
BHTN.

1.1.2. Pic diém ciia bio hiém thit nghiép

BHTN Ia mot bo phan cia BHXH. Chinh vi thé, BHTN vira mang nhiing
dic diém chung cia BHXH, vira ¢6 nhiing dic diém riéng.

Thet nhdt, d6i tugng tham gia BHTN hay chu thé tham gia BHTN gom:
nguoi lao dong, nguoi sir dung lao dong va Nha nudc.

Sy tham gia cta cac d6i tuong nay 1a su dong gop vé vat chat dé khi co
cac su Kién phap 1y phat sinh thi nguoi lao dong s€ 1a ngudi dugc thu huong.
Nguoi lao dong 1a d6i twong truc tiép tao ra cua cai vat chat cho x& hoi nhung
ho ludn 13 ddi twong yéu thé va chiu nhiéu thiét thoi, dac biét 1 sy bat binh
dang trong quan hé lao dong véi ngudi sir dung lao dong. Khi xay ra bién
dong vé kinh té xa hoi, ngudi lao dong s& 1a ddi twong chiu anh huéng nang
né nhat voi nguy co mat viéc 1am va ton that vé thu nhap. Vi thé, nguoi lao
dong ludn 1a dbi tugng chinh va duoc quan tm bao dam quyén loi hang dau
caa BHTN. Tuy nhién, chi nhitng nguoi lao dong tham gia dong BHTN va
dam bao cac diéu kién theo quy dinh thi méi duoc huong loi truc tiép tir
chinh séch BHTN khi that nghiép.
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Nguoi sir dung lao dong, tuy 1a ddi twong tham gia déng BHTN v&i mic
dong twong duong véi ngudi lao dong nhung khong phai 1a ddi twong dugc
huong loi truc tiép tir cac ché do cua BHTN. Thong qua viéc tham gia dong
BHTN, nguoi sir dung lao dong thé hién trach nhiém caa minh ddi véi nguoi
lao dong va gop phan lam ting quy mé ciia BHTN. Chinh diéu d6 tao ra su
gang b6 mat thiét hon gitta ngudi lao dong va ngudi sir dung lao dong, tao
cho ngudi lao dong tdm 1y 1am viéc tét hon, qua d6 ning suit lao dong ciing
duogc cai thién, tir ¢6 mang lai nhitng lgi ich gian tiép cho ngudi st dung lao
dong.

Nha nuéc ciing 1a doi twong dong vai trd quan trong Vi viéc hd tro mot
Khoan tai chinh twong duong véi mirc dong gop cia nguoi lao dong va nguoi
st dung lao dong dé gop phan xay dung nén quy BHTN. Déi voi Nha nudc,
dam bao vé viéc 1am va thu nhap cho ngudi lao dong vira 1a trach nhiém, vira
la bién phap dé on dinh va dam bao trat tu x& hoi.

Thet hai, BHTN 12 mot chinh sach cua Nha nudc, thé hién trach nhiém
ciia Nha nudce dbi vai ngudi lao dong bi mat viéc va ca dbi vai nguoi st dung
lao dong.

Pé thyc hién tét trach nhiém nay, Nha nuéc sir dung cac bién phép, cong
cu chinh sach bao gom cac quy dinh vé quyén loi va nghia vu, trach nhiém
cta nhitng ngudi tham gia BHTN; co cau t chuc, tham quyén, trach nhiém
Clia cac co quan chire ning; quy dinh vé nguon tai chinh va cac ché do BHTN.

Viéc tham gia hd tro tai chinh vao quy BHTN bén canh su déng gop cua
nguoi lao dong va ngudi sir dung lao dong di thé hién rd vai tro cta Nha
nuéc trong viéc quan ly, xay dung chinh sach va chiam lo cho doi séng cua
nhan dan. Nha nudc vira ban hanh chinh sach, vira tr thanh dbi tuong tham
gia chinh sach. Piéu nay giup cho BHTN dugc hinh thanh véi quy md Ién

hon va duoc trién khai hiéu qua hon. V&i su quan ly va hd trg cia Nha nuée
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khong chi gép phan dam bao cudc sdng cho ngudi lao dong that nghiép, tao
co hoi dé ho som quay tré lai thi trudng lao ddng ma con gidp giam bot mot
phan géanh ning cho ngudi st dung lao dong trong viéc thuc hién trach nhiém
d6i voi nguoi lao dong trong hoadn canh kho khan.

The ba, BHTN 1a mét su hd tro vé vat chat nham trg giup cho ngudi lao
dong dé giai quyét kho khan tam thoi khi roi vao tinh trang that nghiép.

Khi bi that nghiép, da s6 ngudi lao dong déu roi vao tinh trang hét suc
kho khan trong viéc trang trai cudc séng do nguon thu nhap bi mét di. Chinh
vi thé trong khoang thoi gian that nghiép do, ban than nguoi that nghiép va
gia dinh ho rat can dén su quan tam, gitip d& tir Nha nudc va xa hoi dé cé thé
dap tmg duoc cac nhu cau thiét yéu cudc séng va yén tam tim kiém cong viéc
méi. Trong hoan canh d6, BHTN dong mét vai trd hét stc can thiét, dugc vi
nhu “moét chiéc phao ciru sinh” cua ngudi that nghiép trong ldc kho khan voi
cac ché do rat thiét thuc, hd tro truc tiép cho nguoi lao dong. Bén canh su hd
tro truc tiép vé tai chinh thong qua TCTN hang thang, nguoi lao dong con
dugc Nha nuéc hd tro chi phi dao tao nghé mot cach gian tiép théng qua cac
co s& dao tao nghé dé gitip nguoi lao dong nang cao tay nghé hoic chuyén doi
nganh nghé phi hop. Ngoai ra, ngudi lao dong con duge tu van gidi thiéu
viéc 1am mién phi dé nhanh chong tim dwoc viéc 1am mai.

Tuy nhién, nhitng khoan hd trg vé vat chat théng qua TCTN hang thang
hay hd tro chi phi dao tao nghé chi mang tinh tam thoi va nguoi lao dong that
nghiép chi dugc nhan su hd trg ndy trong mét thoi gian nhat dinh dé cé thé
vuot qua kho khin ban dau. Sau khi duoc dao tao, nang cao tay nghé va tu
van gigi thiéu viéc 1am, kha nang tim kiém viéc 1am maéi cia nguoi lao dong
s& cao hon. Vi thé, dén luc nguoi lao dong cé thé tim dugc viéc 1am méi hoic
hét thoi gian duoc huong tré cap theo quy dinh thi nguoi lao dong s& khdng

dugc huong su hd trg vé vat chét tir BHTN nira.
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1.1.3. T4C dpng ciia bdo hiém thit nghiép trong nén kinh té thi truong

1.1.3.1. Poi véi nguoi lao dong

Trong nén kinh té thi truong, thu nhap cha yéu cua ngudi lao dong
thuong gan vai viec 1am, vi thé khi khong con viéc 1am, thu nhap duong
nhién cling khong con. Khi d6 nguoi lao dong va gia dinh ho c6 nguy co roi
vao canh ting thiéu. Bé khac phuc tinh trang nay, ban than ngudi lao dong
phai tich cuc tim chd lam viéc méi. Pay 1a bién phap kha ning dong, co tinh
ca nhan. Tuy nhién, khdng phai ai va lac nao ciing c6 thé tim dugc viéc lam
ngay, Vi that nghiép thuong song hanh véi thoi ky nén kinh té bi suy thoai,
doanh nghiép dang gap nhiéu kho khan trong san xuat kinh doanh, nén kho
tao ra nhiéu cong viéc mai cho ngudi lao dong.

Pé giam thiéu tac dong tiéu cuc cua that nghiép dén doi séng caa nguoi
lao dong, Nha nudc da ban hanh cac chinh sach, quy dinh vé BHTN dé gidp
nguoi lao dong giai quyét nhimg khé khin trudc mét va sém gidp ho gia nhap
tré lai thi truong lao dong. Nguoi lao dong ludn 1a ddi twong duoc wu tién
hang dau va ciing 1a d6i tuong dugce hudng nhiéu lgi ich nhat tir cac quy dinh
vé BHTN. Xét vé mat x4 hoi, BHTN 12 bién phép c6 tinh thy dong, nhung lai
¢ ¥ nghia tich cuc ddi véi timg ca nhan ngudi lao dong khi bi that nghiép,
gitip dugc ho c6 mot khoan thu nhap bu dap lai mac thu nhap da bi mat do bi
mét viéc l1am; tao diéu kién cho ho sém quay tro lai thi truong lao dong, tranh
khong bi roi vao tinh canh tng quan. Van dé dit ra 1a BHTN duoc thuc hién
nhu thé nao? Ai 13 nguoi thude ddi trong duge huong BHTN... Pay 1a véan
dé khdng méi ddi vai cac nudc co truyeén thong kinh té thi truong, nhung doi
véi nudc ta, mac du phap luat BHTN da c6 hiéu luc, nhung thuc té thuc hién

con nhiéu van dé phai ban luand,

¥ Mac Van Tién (2013), “Mdi quan hé giiza Bdo hiém that nghiép va Bao hiém x& hgi”, Bao hiém x& hoi Bo
quaoc phong, http://www.bhxhbap.vn/?act=nctd_detail&idnctd=147&date=1385139600, truy cap Thir tu
10/02/2016.
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C6 thé n6iBHTN la qué trinh hinh thanh va st dung quy tai chinh théng
qua viéc dong gop cua ngudi lao dong, nguoi sir dung lao dong va su hd tro
ctia Nha nudc, nham hd trg vé mat thu nhap cho nguoi lao dong trong thoi ky
ho bi mat viéc 1am, tao diéu kién cho ho nhanh chéng tim kiém viéc 1am méi
trong thi trudng lao dong. Nhu vay, BHTN vira la cdng cu hitu hiéu gop phan
giai quyét that nghiép vira 1a mot chinh sach xa hoi rat quan trong. Vai cch
tiép can nay, BHTN c6 hai chtrc nang chu yéu l1a: chirc ning bao vé va chic
nang khuyén khich.

- Véi chtic nang bao vé, BHTN t6 chiic bl dap mét phan thu nhap cho
nguoi that nghiép va tao co hoi va didu kién thuan loi hon cho ho quay tr lai
thi truong lao dong.

- V6i chtic nang khuyén khich, BHTN khich thich nguoi that nghiép tich
cuc tim viéc lam va sin sang di lam viéc, trang bi thém cho ho nhiting k§y
nang, trinh d6 can thiét dé ho cd thé viing vang hon véi cong viéc méi.

1.1.3.2. D61 Véi ngueoi sir dung lao dong

Qua céc chirc nang chu yéu cua BHTN c6 thé thay, BHTN khong chi c6
y nghia doi voi nguoi lao dong ma con cd y nghia d6i véi ca nguoi sir dung
lao dong. Péi v6i nguoi sir dung lao dong, nho c6 BHTN ma khi that nghiép
xay ra doi voi nguoi lao dong, nguoi sir dung lao dong khong phai ton thém
mot khoan chi phi dé tra tro cap mat viéc 1am cho ho nita. Hon nita, khi ban
than nguoi lao dong biét rd néu that nghiép minh s& dugc TCTN, thi tam ly
lam viéc cua ho s& tét hon, ho s& yén tdm lam viéc cho doanh nghiép hon, dan
dén ning suat lao dong s& cao hon. Piéu nay s& gop phan khuyén khich doanh
nghiép sir dung lao dong ¢ hiéu qua hon, tao diéu kién cho doanh nghiép
phét trién san xuat va co thé sé ting quy mo san Xuat, tao thém dugc nhiéu

viéc 1am moi hon nira. do nguy@n nhan that nghiép gay ra.
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1.1.3.3. D6i Véi Nha nueéc va xa hoi

BHTN khéng chi mang tinh kinh té, tic dong dén van dé san xuat va on
dinh nén kinh té, tac dong dén van dé quan ly kinh té x& hoi cia Nha nudc ma
BHTN con mang y nghia x4 hoi sau sic. Ddi vi Nha nudc, BHTN s& gop
phan 1am giam bét ganh ning vé ngan sach khi that nghiép xay ra vi théng
thuong vao thoi ky kinh té suy thoai, ngan sach nha nuéc s& eo hep lai do
phai chi nhiéu cho cé4c van dé xa hoi khac.

Khi c6 BHTN, cac ganh ning vé ngan sach va 6n dinh xa hoi cua Nha
nuéc s& duoc giam bét, tir d6 co ché quan Iy x& hoi cia Nha nudc s& dugc
van hanh hiéu qua hon. Nguoi lao dong 1a hat nhan caa xa hoi. Vi thé, khi doi
sbéng vat chat, tinh than cua nhitng nguoi lao dong bi that nghiép duoc 6n dinh
va ho nhanh chéng tim kiém dugc cong viéc mai s& han ché téi da tinh trang
nguoi that nghiép bi ting quan, 1am vao cac té nan va toi pham, ho s& tin
tuong hon vao chinh sach va su quan ly ctia Nha nudc. T d6 xa hoi méi thuc
su 6n dinh va phat trién.

1.2. Mt s6 van dé 1y luin phap luit vé bio hiém that nghiép

1.2.1. Khdi niém phdp ludt vé bdao hiém thét nghiép

Phap luat vé BHTN Ia tong hop cac quy dinh chung do Nha nudc ban
hanh hoic thtra nhan va dam bao thuc hién nhiam thé hién ¥ chi Nha nudc
trong viéc diéu chinh cac quan hé xa hoi phat sinh trong qua trinh thuc hién
BHTN.

Cu thé hon, phap luat vé BHTN Ia tong hop cac quy dinh cua phap luat
diéu chinh vé thanh lap quy BHTN, thuc hién chi tra TCTN, hd tro dao tao
nghé, tu van gigi thiéu viéc 1am, hd trg boi dudng nang cao trinh d6 Ky ning
nghé dé duy tri viéc 1am cho nguoi lao dong.

- Quy dinh vé thanh 1ap quy BHTN la cac quy dinh vé déi tuong tham
gia dong gdp vao quy BHTN, mirc dong gop, cac ngudn tai chinh hinh thanh
nén quy BHTN va viéc quan ly, stir dung quy BHTN.
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- Quy dinh vé& chi tra TCTN cho ngudi lao dong 13 cac quy dinh vé diéu
Kién huong TCTN cua nguoi lao dong, mirc huong, thoi gian hudéng va cac
thix tuc ¢6 lién quan dén viéc chi tra TCTN hang thang cho ngudi lao dong.

- Quy dinh vé hd tro dao tao nghé, tu van gidi thiéu viéc 1am cho ngudi
lao dong 1a cac quy dinh vé cong tac hd tro, muc hd tro ciia Nha nudc, nhiém
vy, chirc ning cua Cac co quan cd tham quyén trong viéc gitp ngudi lao dong
nang cao trinh d9, k¥ niang nghé, dugc dao tao cac nganh nghé phi hop va tu
van gidi thiéu viéc 1am mién phi dé ho c6 thé nhanh chéng tro lai thi truong
lao dong.

- Quy dinh vé hd tro bdi dudng nang cao trinh do ky ning nghé dé duy
tri viéc lam cho ngudi lao dong 1a cac quy dinh vé diéu kién, thoi gian, muac
hd trg cia BHTN cho cong tac boi dudng nang cao trinh do k§ nang nghé cho
nguoi lao dong va trach nhiém cia ngudi s dung lao dong trong viéc to chuc
dao tao, bdi dudng, nang cao trinh do k¥ ning nghé dé ngudi lao dong ¢ thé
duy tri duoc viéc lam.

- Quy dinh vé thanh 1ap quy BHTN la cac quy dinh vé déi tuong tham
gia dong gdp vao quy BHTN, mirc dong gop, cac nguon tai chinh hinh thanh
nén quy BHTN va viéc quan ly, sir dung quy BHTN.

1.2.2. Nji dung phdp ludt vé bdo hiém thét nghiép

Noi dung phap luat vé BHTN dugc da s6 cac quoc gia trén thé gidi dé
cap dén trong hé théng phap luat lao dong. Céc noi dung phép luat dé cap dén
chu yéu bao gom:

Thir nhat, cac quy dinh vé dbi twong tham gia, diéu Kién hwéng, mic
hwong, thoi gian hwéng TCTN ciaa nguwoi lao dong va cac tha tuc co lién
quan dén viéc chi tra TCTN cho ngudi lao déng.

Mot la, doi tiwong tham gia bdo hiém thdt nghiép

Pa s6 phap luat cac nudc trén thé gidi déu quy dinh dbi twong tham gia

BHTN 1a cac ddi twong tham gia dong gdp vao quy BHTN va thy hudng cac
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ché do tir BHTN khi c6 su kién phap 1y phat sinh. Thong thudong d6i tuong
tham gia BHTN goém giéi chu, gigi tho va Nha nudc. Phép luat vé BHTN cua
mdi nuéc quy dinh khac nhau vé diéu kién dé cha thé duoc tham gia vao quan
hé BHTN. Phép luat Viét Nam quy dinh d6i twong tham gia gom nguoi lao
dong, nguoi str dung lao dong giao két hop ddng lao dong hoic hop ddng 1am
viéc voi lao dong d6 va Nha nudc. Mic du cac d6i tuong tham gia BHTN
ngay cang duoC mo rong hon nhung néu so sanh véi ddi tugng tham gia va
huong cac ché do BHTN theo quy dinh caa mot s6 nude, dic biét 1a cac nudc
c6 diéu kién kinh té xa hoi va hé thong ASXH phat trién thi cac ddi tuong
theo quy dinh cua phap luat Viét Nam hep hon rat nhiéu. C6 thé tham khao
quy dinh vé ddi twong tham gia BHTN cua phap luat Bi va Duc.

O Bi, tat ca nguoi lao dong 1am cong an luong theo hop dong lao dong
déu co thé tré thanh doi twong tham gia caa BHTN, chi trir nhitng nguoi hanh
nghé tu do va cong chitc nha nudc?.

Con ¢ B, trong chinh sach vé BHTN va TCTN cho ngudi lao dong c6
hai quy dinh khac nhau danh riéng cho cac ddi twong khac nhau va hai quy
dinh nay duogc thuc hién song song, d6 la Arbeitslosengeld I (ALG I) va
Arbeitslosengeld I1 (ALG 2), tam dich 1a Tro cap that nghiép | va Tro cap that
nghiép I1. Nguoi lao dong that nghiép tury vao cac diéu kién theo quy dinh c6
thé tro thanh d6i twong tham gia theo ALG | hoac ALG Il hoic ciing c6 thé 1a
ca hai®. Viéc quy dinh nhu vay khién cho cac dbi twong tham gia BHTN cua
phap luat Bic duoc md rong hon rat nhiéu, bai vi khdng chi nguoi lao dong
lam viéc theo hop dong lao dong, c6 tham gia dong BHTN ma ca nhiing

4 Diép Thanh Nguyén (2005), “Ché d¢ Bao hiém thdt nghiép ciia Vicong quoc B, Tap chi nghién cau khoa
hoc, Pai hoc Can tho, (3), tr. 104-109.

SCharlotte Bodinek (2014), “Tro cdp that nghiép | va 1l-Ddu la diém khac nhau?”,
https://www.bbx.de/arbeitslosengeld-und-ii-wo-liegt-der-unterschied/, truy cap Thar sau 05/02/2016.
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nguoi lao dong bi that nghiép hoac khdng c6 viéc 1am néi chung trong x& hoi
déu c6 thé tro thanh d6i twong duoc tham gia va huong ché d6 BHTN.

C6 thé ndi, vai tiém luc hién cd, Viét Nam chua thé quy dinh vé dbi
tugng tham gia mang tam quy mé nhu phap luat cua cac qudc gia co hé théng
ASXH phét trién, nuéc ta chi co thé nd luc timg budc mod rong ddi twong
tham gia twong Gng su phat trién cua nén kinh té va hé théng ASXH trong
ting giai doan cu thé.

Hai la, diéu kién tham gia bdo hiém that nghiép

Khi tham gia quan hé BHTN, phap luat quy dinh cac ddi twong phai dap
ing c&c yéu cau vé diéu kién tham gia. Trach nhiém 1ap ho so thudc vé nguoi
str dung lao dong. Phap luat Bi quy dinh nguoi sir dung lao dong phai 1ap hd
so dé tham gia BHTN cho ngudi lao dong, phap luat Dtc ciing quy dinh
tuong tu doi véi nguoi str dung lao dong thude dbi twong diéu chinh cua ALG
I, diéu nay giéng nhu quy dinh cua phép luat Viét Nam. Thé nhung, dbi voi
nguoi lao dong thude ddi twong diéu chinh theo ALG Il caa Duc thi ¢d su
khé&c biét, cac d6i tugng tham gia ALG II 1a ngudi lao dong roi vao tinh trang
that nghiép néi chung va khi ho khong du kha ning trang trai cho cudc song,
ho sé& truc tiép dén s& Lao dong dé thong bao cho co quan c6 tham quyeén
quan ly truc tiép goi 1a “Job Center”, mdt co quan nam trong s& Lao dong® dé
dugc huong TCTN, khi d6 ho sé& tro thanh ddi twong tham gia BHTN.

Ba la, diéu Kién hirong ché dg bao hiém thdt nghiép

Piéu kién huong ché d6 BHTN bao gom cac diéu kién vé su kién phap
Iy nhu cham dut hop dong lao dong, ndp hod so xin hudng va cac diéu kién
khac nhu chua tim dugc viéc lam mai trong mot thoi gian nhét dinh, diéu kién
vé thoi gian tham gia dong BHTN. Ngudi lao dong 1a ddi twong tham gia
BHTN phai dap tmg day du cac diéu kién theo quy dinh méi duoc xem xét
hudng cac ché d BHTN trong thoi gian bi that nghiép.

§ Charlotte Bodinek (2014), “Tro cap that nghiép | va 11-Bdu la diém khac nhau?”,
https://www.bbx.de/arbeitslosengeld-und-ii-wo-liegt-der-unterschied/, truy cap Tha sdu 05/02/2016.
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Phép luat vé BHTN cua Bi va Pt cling quy dinh vé diéu kién huong
cac ché d6 BHTN tuong ty nhu phap luat Viét Nam. Tuy nhién, nhin chung
cac quy dinh cua phép luat Ptic theo ALG I ¢ phan it khat khe hon. Chang
han nhu céc truong hop’:

+ Ngudi lao dong chidm dut hop dong lao dong dé hoc 18én bac cao hon
thi van duoc huong TCTN trong thoi gian hoc;

+ Nguoi lao dong bi mét kha ning lao dong thi vira dugc huéng trg cip
mat kha nang lao dong vira duoc huong TCTN;

+ Cac truong hop that nghiép do vi pham hop dong lao dong thi van
dugc hudng ché @6 BHTN nhung thoi gian huong TCTN sé& bi rat ngan lai tir
12 dén 21 tuan tuy vao murc do vi pham;

+ Nguoi lao dong van c6 thé vira huong TCTN vira 1am thém nhung
phai bao c4o v6i co quan quan 1y va bi trir mdi thang 165 EUR.

Cac diéu kién dé dugc hudng TCTN ciia ALG I con dé dang hon khi chi
can ngudi lao dong bi that nghiép, khong c6 di kha ning dé trang trai cho céc
nhu cdu thiét yéu cta cudc song thi co thé nop don xin huong TCTN, tham
chi néu dang huong TCTN theo quy dinh cia ALG I nhung van khong dam
bao dugc cude sdng thi van co thé dugc nhan thém TCTN theo quy dinh ALG 11.

Con theo quy dinh cua phap luat Bi thi truong hop nguoi lao dong da
dugc hudng tro cép huu tri hodc tai nan lao dong, c6 viéc lam thém hoac
chuyén sang hanh nghé tu do thi khong duoc huong BHTNE,

Bon 13, cac ché dg bdo hiém thdt nghiép

Ché @6 BHTN Ia céc hinh thtc hd tro cia Nha nude ma thong qua do
nhitng nguoi lao dong tham gia BHTN c6 thé thy huong cac quyén loi cua
minh khi roi vao tinh trang that nghiép. Pa s phép luat vé BHTN cua céc

" Bundesagentur fiir Arbeit (2015), “To roi cho nguoi that nghiép”, Nxb GGP Media GmbH, P6Bneck.
8 Digp Thanh Nguyén (2005), “Che dg Bao hiem that nghiép cua Vieong quoc Bi”, Tap chi nghién ciru khoa
hoc, Pai hoc Can tho, (3), tr. 104-109.
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nuéc déu twong twy nhau khi cing quy dinh c¢6 nhiéu ché d6 BHTN nhu:
TCTN, bao hiém y té, hd tro day nghé, hd tro tu van gigi thiéu viéc lam,...
nhung thuong thi cac quy dinh vé chi tra TCTN cua cac nude duge quy dinh
khong gidng nhau.

TCTN la mét khoan hd tro tai chinh tryc tiép danh cho ngudi lao dong
that nghiép trong mot thoi gian nhét dinh, véi mét mac ty 18 nhat dinh do Nha
nuéc quy dinh. Sé tién TCTN nguoi lao dong nhan dugc phu thudc vao tién
lwong ctia nguoi d6 vao thoi diém trude khi that nghiép. Thoi gian huong
TCTN phu thudc vao thoi gian tham gia dong BHTN cia nguoi lao dong
trudc khi that nghiép. Phéap luat Viét Nam quy dinh mic huong TCTN cua
nguoi lao dong phu thudc vao tién luong trong hop dong lao dong caa ho
trudc khi that nghiép va thoi gian hudng cin cir vao thoi gian dong BHTN
cua ho trude d6. Con Bi va Ptc quy dinh vé micc huong TCTN via phu
thudc vao tién luong thuc té sau khi danh thué cua nguoi lao dong, vira phu
thugc vao gia canh cua nguoi lao dong, thoi gian huong TCTN thi khéng chi
cdn ctr vao thoi gian dong BHTN ma con cin clr vao yéu té do tudi cua nguoi
lao dong khi ho that nghiép. Riéng ALG Il ctia Bic con quy dinh cu thé s6
tién trg cap ¢ dinh hang thang cho timg dbi tuong va duoc Nha nuéc thay
d6i tang giam theo timg nam (Theo phu luc 2), chi can nguoi lao dong that
nghiép khong du kha nang dé trang trai cac nhu cau thiét yéu cua cudc song thi
du trude d6 ho khong tham gia dong BHTN van c6 thé duge huong TCTNS.

Nguoi lao dong dang huéng TCTN ¢6 nhu cau hoc nghé s& dugc hd tro
hoc nghé tai cac co sé day nghé trong mot khoang thoi gian nhat dinh. Nguoi
lao dong dang huong TCTN dugc tu van, gidi thiéu viéc lam mién phi dé ho
nhanh chéng tim duoc viée lam moi. Nha nudc s& hd trg kinh phi dé nguoi

st dung lao dong td chtrc dao tao hodc phéi hop v6i1 co s¢ day nghé, trung

9 Bundesagentur fiir Arbeit (2014), “Tro cap that nghiép 11/ Lei ich x& hgi”, Nxb Variograph Druck- &
Vertriebs GmbH.
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tam dich vu viéc lam dé té chirc dao tao, boi dudng, nang cao trinh do k¥
ning nghé cua nguoi lao dong nhim gitp ngudi lao dong duy tri viéc 1am,
tranh viéc tiép tuc roi vao tinh trang that nghiép.

O Prc, cac co quan vé BHTN khong chi 1am cong tac tu van va gidi
thiéu khi duoc ngudi lao dong yéu ciu ma co quan nay con chu dong lién hé
v6i nguoi lao dong dé gi6i thiéu viéc 1am cho ho, tham chi 1a giup ngudi lao
dong viét don xin viéc va lam hd so xin viéc?.

Nam 14, thii tuc hiedng bao hiém that nghiép

Tha tuc huéng BHTN 14 cé4c viéc 1am cu thé ma ngudi lao dong va céc
co quan c¢6 tham quyén phai thuc hién theo mot trat ty quy dinh dé nguoi lao
dong duoc hudng céc ché o BHTN trong thai gian that nghiép. Phéap luat cua
mdi qubc gia ¢ quy dinh khac nhau vé tha tuc huong BHTN cua nguoi lao
dong tly thudc vao chire ning, co cau to chic cla cac co quan cd thim quyén
do mdi nude quy dinh.

Khi tién hanh céc thi tuc vé huéng BHTN, nguoi lao dong phai tuan tha
cac quy dinh vé thoi han nop ho so, noi dung ho so theo quy dinh phap luat vé
BHTN va theo sy chi dan cia co quan c6 tham quyén. Phap luat vé BHTN
quy dinh cu thé vé noi dung hd so, cach thirc nop ho so, thi tuc vé huong
TCTN, tha tuc hd tro hoc nghé, tha tuc hd tro kinh phi dao tao, bdi dudng,
nang cao trinh do Ky ning nghé dé duy tri viéc 1am cho ngudi lao dong.

Thir hai, cac quy dinh vé thanh lap quy BHTN.

Quy BHTN la mét quy tai chinh doc lap, tap trung, nam ngoai ngan sach
Nha nuéc. Trong quy dinh cua hau hét cac nudc chang han nhu Bi va Puc,
quy BHTN duoc hinh thanh chi yéu tir sy dong gép hang thang ctia ngudi lao
doéng va ngudi st dung lao dong. Mot s6 nude khac, nhu Viét Nam con ¢
thém sy hd trg ctia Nha nudc, sy dong cua cac to chirc ca nhan khéc va tién

sinh 101 tir hoat dong dau tu cua quy. Hang thang, nguoi lao dong va ngudi sir

10Britta Beate Schén (2015), “Tdi ¢6 thé nhdn duroc tro cdp that nghiép bao 1au?”, Bao Finanztip,
http://www.finanztip.de/bezugsdauer-arbeitslosengeld/, truy cap Thi hai 22/02/2016.
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dung lao dong s& dong gdp mot khoan tién theo ty & phan trim tién luong
hang thang cua nguoi lao dong. Mirc dong hang thang ctia ngudi lao dong va
nguoi str dung lao dong 1a ngang nhau, Nha nudc ciing hd tro mot khoan tién
bang v&i mirc déng cia ngudi lao dong va ngudi sir dung lao dong dé gop
phan xay dung quy BHTN.

1.2.3. Y nghia ciia viéc diéu chinh phdp ludt vé bio hiém thit nghiép
trong nén kinh té thi truwong

Khéac biét hoan toan vai nén kinh té thoi ky bao cap véi dic diém cua
mot nén san xuat thiéu tinh canh tranh véi sy bao cap, chi phoi va quan Iy gan
nhu toan bo cua Nha nudc, nén kinh té thi truong chiing kién su canh tranh
manh mé& cua cac doanh nghiép, cac chu thé kinh doanh dé tim kiém loi
nhuan. D6 1a tin hiéu tich cuc dé thuc day nén kinh té phét trién nhung chinh
su canh tranh cd phan khéc liét d6 dan dén hién twong cac doanh nghiép hoat
dong trong nén kinh té thi truong phai déi mat vai rai ro nhiéu hon. Ngoai ra,
dat trong bdi canh hoi nhap sau rong véi kinh té qudc té, chiu su anh huong
day chuyén cua nén kinh té khu vuc va toan cau, budc cac doanh nghiép co
stc canh tranh kém, kinh doanh thiéu hiéu qua phai cat giam nhan cong, tham
chi 14 roi vao tinh trang pha san. Chinh tinh hinh d6 lam cho van dé thét
nghiép cia nguoi lao dong trong nén kinh té ngay cang tra nén pho bién va
dan tré thanh mot hién tuong tat yéu.

C6 thé ndi, d6i véi ngudi lao dong 1am viéc trong nén kinh té thi truong
thi nguy co that nghiép 1a khdng hé nho. Béi voi nhitng nén kinh té phat trién
Vi co cau nganh nghé da dang véi su phan cong lao dong hop 1y thi co hoi vé
viéc lam cho nguoi lao dong cling rong mé hon. O cac thi truong lao dong
nay, voi co cau viéc lam da dang, ngudi lao dong c6 phan chi dong hon trong
viéc lya chon nganh nghé, tinh trang that nghiép van c6 nhung chu yéu la that
nghiép ngan han do tinh tu do va linh hoat cia nguoi lao dong, ho cha dong
tim kiém nhiing cong viéc maoi ma ho cho 1a phi hop va thuan loi hon. Tuy
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nhién du nhiéu hay it thi ban than nguoi lao dong s& gap phai nhitng kho khin
nhat dinh trong thoi gian that nghiép va d6 chinh 1a lic ma BHTN phét huy
dugc ¥ nghia tich cuc caa nd. Vai cac ché do phi hop dé hd trg mot phan vé
mit tai chinh, hd trg vé dao tao nghé, tim kiém cong viéc maéi dé nguoi lao
dong bi that nghiép cd thé dam bao céc nhu cau thiét yéu va nhanh chdng tim
kiém duoc cdng viéc méi. Nguoi lao dong that nghiép tam thoi thuong khong
phai chiu tinh trang mat viéc lau, va do ho tu nguyén chon lua cach thay doi
cong viéc hodc tham gia dao tao, nén that nghiép tam thai nhin chung khong
phai 12 mot van dé nghiém trong d6i véi mot nén kinh té thi truong. Thé
nhung, d6i véi nhitng nén kinh té con kém phaét trién, véi co cau lao dong,
viéc 1am con nhiéu bat hop ly va chat luong lao dong con thap nhu ¢ Viét
Nam®! thi tinh trang that nghiép dai han va thiéu viéc lam tram trong cua
nguoi lao dong 1a mot ganh ning that sy d6i voi nén kinh té x& hoi cua dat
nuéc trong thoi ky hoi nhap. BHTN khéng chi mang y nghia don thuan 13 hd
tro cho ban than ngudi lao dong bi that nghiép va gia dinh ho ma BHTN con
chtra dung mot ¥ nghia vé Kinh té va x& hoi to 16n. BHTN con 1a mot sy chia
sé rai ro cua nhitng nguoi dang lam viéc, cua nguoi St dung lao dong, cua
Nha nuéc va mot s6 thanh vién khac trong xa hoi. Biéu nady mot phan thé hién
tinh than twong than thuong ai, giup d& nhau trong khé khin, hoan nan cua
dan toc Viét Nam. Trong nén kinh té thi truong, BHTN tré thanh mét cong cu
hitu hiéu dé 6n dinh x& hoi, giam thiéu cac hau qua tiéu cuc do that nghiép
gay ra va con thé hién duoc vai trd caa Nha nudce trong viéc quan ly kinh té
x& hoi. Bac biét 14 trong bdi canh nudce ta vira méi gia nhap Cong dong kinh
té ASEAN (AEC) véi nhiéu thach thirc dat ra vé chat lwong ngudn lao dong,
co ché 130 tao lao dong va tinh canh tranh v& viéc lam duoc du béo s& ngay cang
khéc liét hon thi cac ché do cia BHTN s& cang phat huy duoc vai trd va y
nghia quan trong ctia minh, gop phan dua dat nudc ngay cang phat trién bén viing.

1 L& Thi Hong Diép (2014), “Nhiing han ché vé lao dong va viéc 1am trén thi trieong lao dgng & Viét Nam
hién nay”, Tap chi Khoa hoc PHQGHN: Kinh té va Kinh doanh, Téap 30, (4), tr.48-54.
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Két luan chwong 1

BHTN 1a d6i twong nghién ctu caa nhiéu nganh khoa hoc khac nhau
nhu: kinh té, x4 hoi va phap 1y. Duédi goc do phap 1y, BHTN duoc hiéu la
cong cu nham bu ddp mot phan thu nhap cua ngudi lao dong khi bi mat viéc
lam, hd trg ngudi lao dong hoc nghé, tim kiém viéc 1am, duy tri viéc 1am trén
co s& dong gop vao quy BHTN. C6 thé danh gia, BHTN la mét bo phan quan
trong cia BHXH, vira mang ¥ nghia kinh té, vira mang ¥ nghia xa hoi sau sac,
6 nhitng tac dong to 16n ddi voi ngudi lao dong, ngudi sir dung lao dong noi
riéng va dbi voi Nha nudc, x& hoi ndi chung. Chinh vi vay, phap luat vé
BHTN ludn duoc Nha nude quan tdm va quy dinh cu thé trong hé thdng phép
luat lao dong. Trong chuong nay, tac gia vira phan tich cac khai niém, dac
diém cia BHTN va phap luat vé BHTN; khai quat noi dung phap luat vé
BHTN caa Viét Nam va mot s6 qudc gia trén thé gigi lién quan dén céc quy
dinh vé d6i tugng, diéu kién huong, mic huong, thoi gian huong TCTN, cac
thu tuc lién quan va cac quy dinh vé thanh lap, duy tri quy BHTN; rat ra y
nghia cta viéc diéu chinh phap luat vé BHTN trong nén kinh té thi truong. Tur
d6, 1am co so 1y luan dé phan tich thuc trang phap luat hién hanh vé BHTN va
nghién cau thyc tién ap dung phép luat vé BHTN tai Viét Nam trong chuong

2 cua bai khoa luan nay.
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Chuong 2
THUC TRANG PHAP LUAT HIEN HANH VE BAO HIEM THAT
NGHIEP VA THUC TIEN AP DUNG TAI VIET NAM

2.1. Thue trang phap luit hién hanh vé biao hiém thit nghiép

2.1.1. Péi twong tham gia va diéu kién hwéng bdo hiém thit nghiép

- Vé doi twong tham gia BHTN

Theo quy dinh cta Luat Viéc 1am 2013, BHTN la bao hiém bat budc dbi
Véi cac ddi tuong 1a nguoi lao dong lam viéc theo hop dong lao dong hoic
hop dong 1am viéc cé thoi han tir di 03 thang tro 1én, c6 nghia 1a bao gom:
Hop dong lao dong va hop dong 1am viéc khong xac dinh thoi han; cé thoi
han; theo mua vu hoic theo mot cong viéc nhat dinh c6 thoi han tir da 03
thang dén dudi 12 thang. Ngoai ra, trong trudng hop nguoi lao dong giao két
va thuc hién nhiéu hop dong lao dong duogc ké trén thi trach nhiém tham gia
BHTN thudc vé nguoi lao dong va ngudi st dung lao dong cua hop dong lao
dong giao két dau tién.

Pdng thoi, ngudi sir dung lao dong ciing 1a ddi tuong bat budc phai tham
gia BHTN, bao gom: Co quan nha nuéc, don vi sy nghiép cong lap, don vi vii
trang nhan dan; t6 chac chinh tri, t6 chtc chinh tri-xa hoi, to chac chinh tri xa
hoi-nghé nghiép, té chirc xa hoi, t6 chic x8 hoi nghé nghiép; Co quan, to
chtrc nuéc ngodi, té chic quéc té hoat dong trén 1anh thd Viét Nam; Doanh
nghiép, hop tac x&, ho gia dinh, ho kinh doanh, t6 hop tac, to chic khac va ca
nhan c6 thué mudn, sir dung lao dong theo hop dong 1am viéc hoic hop dong

lao dong da ké trén.3

12 pidu 43 Luat Viéc lam 2013.

13 Khoan 3, Piéu 4 Quyét dinh 959/QD-BHXH nam 2015 Quy dinh vé quan Iy thu bao hiém x& hoi, bao hiém
y té, bao hiém thit nghiép; quan Iy s6 bao hiém x4 hoi, thé bao hiém y té do Téng giam dbc Bao hiém xa hoi
Viét Nam ban hanh.
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Chinh sach BHTN, tinh dén thoi diém nay da duoc thuc hién sang dén
nam tha 7 va 1a ndm dau tién thuc hién theo Luat Viéc 1am. C6 thé noi, bét
dau tir thoi diém cac quy dinh vé ché do BHTN trong Luat Viéc 1am 2013 c6
hiéu lyc thi hanh tir ddu nam 2015, d6i tuong tham gia BHTN da duoc mo
rong hon dang ké so voi dbi tugng duge quy dinh trong Luat BHXH thoi
diém niam 2009. Theo d6, néu trude day, dbi tuong bat budc tham gia BHTN
la nguol sir dung lao @ong sur dung tir 10 nguoi lao dong tro 1én va nguoi lao
dong Viét Nam 1am viéc theo hop dong lao dong khong xac dinh thoi han
hodc xac dinh thoi han tir da 12 thang dén 36 thang. Hién nay, ddi tuong bt
budc tham gia BHTN bao gom tat ca ngudi sir dung lao dong c6 thué mudn,
str dung lao dong theo hop dong lao dong va mé rong thém déi véi ngudi lao
dong lam viéc theo hop ddng lao dong mua vu hoic theo mét cdng viéc nhat
dinh c6 thoi han tir du 3 thang dén dudi 12 thang bén canh ngudi lao dong
lam viéc theo hop ddng lao dong khong xac dinh thoi han hodc co xac dinh
thoi han. C6 thé nhan thay, hau nhu tat ca ngudi lao dong 1am viéc theo hop
ddng lao dong hoic hop dong 1am viéc déu thude ddi twong bat budc tham gia
BHTN, chi ¢6 nguoi lao dong giup viéc gia dinh hoac dang hudng luong huu
thi khong phai tham gia BHTN. Quy dinh nhu vay cé nghia la pham vi bao
phu caa chinh sach vé BHTN da duoc mé rong hon, huéng dén da sd nguoi
lao dong trong xa hoi.

CO6 thé dua ra nhan dinh, néu quy dinh nhu thoi diém truée khi Luat Viéc
lam c6 hiéu lyc, d6i twong tham gia BHTN chi giéi han trong nhom lao dong
lam viéc trong cac doanh nghiép co st dung tir 10 lao dong tré 1én trong khi
nguy co mat viéc 1am xay ra & nhdm doanh nghiép quy mé lao dong it hon la
rat cao, nhu vay sé& anh huong rat 16n dén kha niang tham gia ctia nguoi lao
dong. Ngoai ra, voi quy dinh nhu vay, cac chua doanh nghiép, nguoi sur dung

lao dong sé& lach luat bang cach dang ky sb lugng lao dong dudi 10 ngudi. Véi
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hién tuong nay thi khdng nhiing ngudn thu cua quy BHTN sé& bi anh huong
ma kha ning dugc tham gia BHTN caa ngudi lao dong ciing s& bi han ché.
Ngoai ra, viéc quy dinh nhitng nguoi lao dong theo hop déng mia vu hoic
hop d6ng theo cong viéc nhat dinh tir du 03 thang dén 12 thang ciing dam bao
quyén loi cho ngudi lao dong mot cach dang ké, gop phan ting thém sb nguoi
dugc tham gia BHTN. Mic du voi quy dinh cua Luat Viéc 1am 2013, d6i
tugng tham gia BHTN d3 dugc mé rong dang ké, thé nhung nhin chung van
con rat hep.

Thet nhat, phap luat hién hanh chua quy dinh dbi twong lao dong néng
thon tro thanh ddi tuong tham gia BHTN. Trong khi d6, hién nay nudc ta van
dang 1a mot nuéc ndng nghiép, c6 dén 69,7% luc luong lao dong tap trung &
khu virc ndng thdn, chiém sé luong rat 1on trong xa hoi va trong do ti 18 that
nghiép 1én dén 54,9%". Trong sudt nhitng nim qua, & nudc ta, ndng dan la
luc lugng déng dao nhat, dong vai tro dac biét quan trong trong qué trinh phat
trién kinh té va hoi nhap quoc té. Tuy nhién, néng dan méi chi dugc tham gia
BHXH tu nguyén va Nha nudc ciing chi méi co quy dinh hd trg cho nhiing
ngudi nghéo hoic can nghéo khi tham gia loai hinh bao hiém nay, chr chua
phai hd tro rong réi. Thuc té cho thay, véi quy dat ndng nghiép nhu hién nay
chi dap tmg duoc nhu cau cua hon Y% s lao dong hoat dong trong linh vuc
ndng nghiép véi dic diém 1am viéc khong thuong xuyén (ban that nghiép), sé
con lai la khdng c6 viéc 1am hoac mat viéc l1am (that nghiép). Nhitng nguoi
lao dong trong linh vuc ndng nghiép véi dic diém cdng viéc khdng 6n dinh,
phu thudc nhiéu vao mua vy, thoi tiét va cac yéu té tac dong khac cua thi
treong nén rai ro that nghiép 1a rat cao. Do viy, cac d6i twong nay ciing cd
nhu cau duoc tham gia BHTN va mubn duoc dam bao ASXH tir phia Nha

nudc thdng qua hd trg vé dao tao nghé, tim kiém viéc 1am va TCTN. Vi thé,

14 T4ng cuc théng ké-Bo ké hoach dau tu (2015), “Bdo cdo diéu tra lao dong viéc lam quy 2 nam 2015
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viéc phap luat hién hanh chwa quy dinh dbi tuong lao dong néng thén tro
thanh d4i tuong tham gia BHTN khong nhiing gay ra thiét thoi cho ngudi lao
dong trong viéc tham gia va nhan su hd trg tir BHTN ma con han ché di mot
s6 luong dang ké s6 nguoi tham gia dong gbp vao BHTN.

Thet hai, theo quy dinh phap luat hién hanh, nhiing lao dong mang quéc
tich nudc ngoai va khdng c6 quéc tich 1am viéc tai Viét Nam khong thudc dbi
tugng duoc tham gia BHTN. Hién nay, ngudi lao dong thudc ddi twong tham
BHTN theo quy dinh cua phap luat hién hanh chi bao géom nhiing lao dong la
cong dan Viét Nam. Trong khi do, nudc ta vira gia nhap hiép dinh ddi tac
xuyén Thai Binh Duong (TPP), hiép dinh ndy yéu ciu cac nudc thanh vién
quy dinh trong luat va 4p dung trén thuc té cac bién phap dé bao dam thuc thi
day du tuyén bo cua ILO nam 1998 vé cac nguyén tic co ban va quyén tai noi
lam viéc. Tuyén bb nay bao gom céc quyén co ban ciia nguoi lao dong, do 1a
cac quyeén ty do lién két, quyén thuong luong tap thé; xéa bo lao dong cudng
birc, x6a bo lao dong tré em, loai bo sy phan biét ddi xir vé viéc 1am va nghé
nghiép; khdng phan biét doi xtr ngudi lao dong'®. Tuy nhién, néu xem xét mot
cach khach quan thi cac quyén va loi ich hop phap ma ngudi lao dong nudc
ngoai duoc hudng con kha thiét thoi so véi lao dong trong nude. Chinh diéu
nay ciing anh huong moét phan dén tam ly, hiéu qua 1am viéc cua ngudi lao
dong nudc ngoai. Trong khi d6, viéc quy dinh quyén dugc tham gia BHTN
cua nhitng d6i tuong ndy hau nhu khong anh hudng dén quyén loi cua lao
dong Viét Nam. C6 thé nhan thay, véi quy dinh cua phap luat hién tai s& dan
dén nhiéu bat cap trong viéc tao su binh dang giita lao dong trong nudc va lao
dong nudc ngoai lam viéc tai nude ta, khdng ph hop véi cac cam két caa

Viét Nam trong céac hiép dinh quéc té.

15 Nguy@n Xuan Thai (2015), “TPP va viéc thuec hién cac tiéu chudn lao déng quac té ¢ Viét Nam”,
http://vuit.org.vn/tin-tuc/t1561/tpp-va-viec-thuc-hien-cac-tieu-chuan-lao-dong-guoc-te-o-viet-nam.html, truy
cap Thu nam 25/02/2016.
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Bén canh d6, lién tyc trong nhitng nim gan day, voi co ché mo cira va
thu hat dau tu, sé lugng lao dong tir cac nude khéc sang Viét Nam lam viéc
ngdy cang nhiéu, ¢ nhitng dong gop dang ké cho nén kinh té. Bén cubi nim
2014 ca nudce c6 76.309 lao dong nudc ngoai dang lam viéc. Lao dong nudc
ngoai 1am viéc tai Viét Nam dén tir 74 quéc gia, trong d6 qudc tich chau A
(Trung Quéc, Nhat Ban, Han Qudc, Malaysia, Pai Loan...) chiém 58%; qudc
tich chau Au chiém 28,5% va cac nuéc khac chiém 13,5%%. V&i su kién
nuéc ta vira méi gia nhap Cong dong kinh té ASEAN (AEC), dy doan trong
toi gian t6i s6 lugng lao dong nudc ngodi vao 1am viéc tai nudce ta s& con ting
dang ké. CO thé noi, vai xu hudng chuyén dich lao dong nay, néu khong co su
diéu chinh trong quy dinh, BHTN s& mat di s6 luong ddi tuong tham gia kha Ién.

- Piéu kién hwong céc ché dé BHTN

Nguoi lao dong quy dinh tai Khoan 1 Diéu 43 Luat Viéc lam 2013, dang
dong bao hiém that nghiép dugc hudng cac ché 6 BHTN khi co du cac diéu
kién saul’:

+Cham dit hop dong lao dong hodc hop dong lam viée, trir cac truong
hop ngudi lao dong don phuong chdm dut hop dong lao dong, hop ddng 1am
viéc trai phap luat; huong luong huu, tro cip mét strc lao dong hang thang.

+ Pa dong bao hiém that nghiép tir ¢ 12 thang tré 1én trong thoi gian 24
thang trudc khi chdm diat hop dong lao dong hoic hop dong lam viéc khong
xéac dinh thoi han, hop ddong lao dong hodc hop dong lam viée xac dinh thoi
han'®.

+ D3 dong bao hiém that nghiép tir ¢ 12 thang trd 1én trong thoi gian 36
thang truéc khi chdm dut hop dong lao dong ddi hop dong lao dong theo mua

16 L& Phuong (2015), “Quan Iy lao déng nuéc ngoai tai Viét Nam: Hai hoa giiza yéu cau va loi ich”,
http://laodong.com.vn/viec-lam/quan-ly-lao-dong-nuoc-ngoai-tai-viet-nam-hai-hoa-giua-yeu-cau-va-loi-ich-
294233.bld, truy cap Thir nam 25/02/2016.

17 pidu 49 Luat Viéc 1am 2013.

18piém a, diém b, Khoan 1 Diéu 43 cua Luét Viéc lam 2013.
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vu hodc theo mdt cong vige nhét dinh c6 thoi han tir da 03 thang dén duéi 12
thang?®.

+P4 nop hod so huong TCTN tai trung tam dich vu viéc lam theo quy
dinh tai khoan 1 Diéu 46 cua Luat nay;

+ Chua tim dugc viée 1am sau 15 ngay, ké tir ngdy ndp hd so hudng bao
hiém that nghi¢p, trr cac truong hop sau day: thuc hién nghia vu quan su,
nghia vu cong an; di hoc tap c6 thoi han tir da 12 thang tré 1€n; chép hanh
quyét dinh ap dung bién phéap dua vao truong gido dudng, co sd gido duc bit
budc, co s¢ cai nghién bt budc; bi tam giam; chép hanh hinh phat tu; ra nudc
ngoai dinh cu; di lao dong & nudc ngoai theo hop dong; chét.

Theo Luat Viéc lam 2013, diéu kién dé ngudi that nghiép duoc huong
cac ché d6 BHTN ma chu yéu 1a TCTN d3 duoc quy dinh cu thé hon truéc.
Van giit cac diéu kién vé cham dut hop dong lao dong, thoi gian dong BHTN,
hd so dang ky va thoi gian chua tim duoc viéc 1am mai nhu trude day. Tuy
nhién, mdi diéu kién da duoc quy dinh mot céach chi tiét va hop 1y hon.

Thet nhdt, vé truong hop cham dat hop dong lao dong, hop dong lam
Viéc.

Nhiing truong hop cham dat hop dong lao dong nhung do ngudi lao
dong don phuong cham dat hop dong trai phap luat hoic nhing ngudi dang
c6 hudng luong huu, trg cdp mat sic lao dong hang thang s& khong du diéu
kién dé dugc huong TCTN. Quy dinh nhu vay gop phan 1am cho ngudi lao
dong c6 y thire hon trong viéc chap hanh cac quy dinh vé cham dut hop déng
lao dong, O trach nhiém hon d6i voi ngudi sir dung lao dong va cong viéc da
thoa thuan. Con véi nhitng lao dong dd duoc hudng lwong huu hoic trg cap
mét sire thi dd dugc nhan mot khoan trg cap nhat dinh d¢é ¢am bao cudc séng

nén s& khong duoc huong TCTN nita, coi nhu phan dong gop BHTN cua ho

19 pidm ¢, Khoan 1 Diéu 43 cta Luat Viéc 1am 2013.
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s& dugc san sé cho nhimg nguoi lao dong khac can sy hd trg vé tai chinh va
tim kiém viéc lam méi.

Thet hai, vé thoi gian dong BHTN.

Phap luat hién hanh van quy dinh thoi gian dong BHTN tdi thiéu 1a 12
thang, tuy nhién d6i véi nhitng loai hgp dong c6 tinh 6n dinh nhu hop déng
xéac dinh thoi han (tir 1 dén 3 nam) va hop ddng khong xac dinh thoi han thi
ngudi lao dong phai dong BHTN it nhat 12 thang trong khoan thoi gian 24
thang trude khi that nghiép. Con doi vai nhiing loai hop dong khong co tinh
thuong xuyén nhu hop ddng thai vu hoic hop dong theo cdng viéc cu thé co
thoi han tir 03 thang dén dudi 12 thang thi nguoi lao dong phai dong BHTN it
nhat 12 thang trong khoan thoi gian dai hon, cu thé 13 36 thang trudc khi that
nghiép.

Quy dinh vé thoi gian nhu vay s& gop phan tao thém co hoi cho nhiéu
ngudi lao dong dugc huong ché ¢ BHTN. Biéu ndy cang c6 ¥ nghia trong
diéu kién nudc ta co rat nhiéu lao dong 1am viéc tu do véi cong viéc khong on
dinh va dac biét Ia nhitng nguoi hoat dong trong linh vuc nghé thuat, cung
tng dich vu,... ¢6 co hoi duge hudng cac ché dd6 BHTN khi 1am vao tinh trang
kho khin do that nghiép. Piéu ndy phan nao thé hién nguyén tic: “Bao dam
chia sé rui ro giira nhitng nguoi tham gia bao hiém that nghiép”?.

Tuy nhién, véi quy dinh nhu hién nay, nhitng ngudi that nghiép néu chua
dong du 12 thang hodc dong du 12 thang nhung khong nam trong pham vi 24
hodc 36 thang trudc khi chAm dut hop dong theo quy dinh s& khong duoc
huong BHTN. Déi véi mot bo phan ngudi lao dong thi chinh quy dinh nay lai
vO tinh gay kho khan cho ho.

Trén thyc té da xay ra truong hop: Chi A lam viéc theo hop dong khong
xac dinh thoi han tai don vi X, tham gia dong BHTN tu thang 01/2009 dén

20 Khoan 1, Biéu 41 Luat Viéc lam 2013.
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thang 01/2013, tirc 1a dd duoc 3 ndm. Pén thang 02/2013 chi A bi bénh ning
phai nghi dm dai ngay dé diéu tri dén thang 03/2015. Trong thoi gian nay, chi
A khéng huéng luong thang tai don vi ma hudng trg cdp BHXH nén van
thudc ddi twong tham gia BHTN trong thoi gian nay. Do d6, du chi A khong
tham gia BHTN mot thoi gian song van dugc xem 1a lién tuc. Nhung vao
thang 03/2015, vi khong dam bao sirc khoe dé tiép tuc 1am viéc nén chi A da
cham dat hop ddng lao dong véi don vi. Chi A ndp don mong dugc hudng
TCTN nhung lai khong du diéu kién theo quy dinh dé duoc huong.

Trong truong hop nay mac du thoi gian ddng BHTN cua chi la trén 12
thang nhung khong nam trong 24 thang trudc khi cham dut hop dong lao
dong. Vi thé, néu theo dung quy dinh cua Luat Viéc 1am 2013 thi rd rang chi
A s& khong duoc huong TCTN. Pay 1a diéu rat thiét thoi cho chi A vi trudc
d6 chi da tham gia dong BHTN trong nhiéu nam, hién tai 1am vao tinh trang
that nghiép, sicc khoe giam sat khong thé tiép tuc lao dong nhung lai khong
duoc huong TCTN. Thuc té nhu vay doi hoi nén cé sy diéu chinh vé thoi gian
dong BHTN trong quy dinh diéu kién huong TCTN tai Diéu 49 Luat Viéc
lam sao cho hop 1y hon, dam bao tét hon quyén loi cho cac dbi twong tham
gia BHTN.

Thet ba, nguoi lao dong khi bi that nghiép s& truc tiép nop hod so huong
TCTN tai trung tdm dich vu viéc 1am. Viéc ngudi lao dong truc tiép l1am va
nop ho so gitp cho co quan chire nang nam duoc thong tin vé ngudi lao dong
mot cach cu thé va chinh xac nhat va thé hién rang nguoi lao dong dang can
nhan dugc su ho tro.

Tuy nhién sau 15 ngay tir khi nop hd so, néu ngudi lao dong chua kiém
duogc viéc 1am mai thi méi duge huong céc ché do BHTN. Pay 1a khoang thoi
gian hop 1y dé nguoi lao dong co thé ty tim kiém nhitng cong viéc mai, va sau

khoang thoi gian nay néu ho van chua thé tim dugc viéc thi méi duoc nhan su
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hé trg tr BHTN. Biéu nay thé hién viéc tim kiém céng viéc méi dé trang trai
cho cudc song la trach nhiém cia nguoi lao dong, Nha nudc chi dong vai tro
hd tro vé tai chinh va gilp ho tim kiém cong viéc mai khi ho khong da kha
nang. Quy dinh trén tao cho ngudi lao dong tinh than trach nhiém, thai do tich
cuc trong viéc tim kiém viéc 1am, tranh tam 1y v lai vao su hd trg caa Nha
nuéc. Ho ¢6 quyén duge huong ché do BHTN ma ho da tham gia dong gop
nhung phai trong hoan canh ho khong c6 du kha niang dé tu xoay s duoc.

Ngoai ra, cac truong hop: Nguoi lao dong thuc hién nghia vu quan su,
nghia vu cong an; di hoc tap c6 thoi han tir da 12 thang tr 1én; chap hanh
quyét dinh &p dung bién phap dua vao truong gido dudng, co sd gido duc bat
budc, co sd cai nghién bt budc; bi tam giam, chap hanh hinh phat tu; ra nuéc
ngoai dinh cu, di lao dong & nudc ngoai theo hop dong; chét déu khong duoc
huong ché do BHTNZ,

2.1.2. Ché dj bdo hiém thit nghiép

BHTN gém 5 ché do co ban la: Tro cap that nghiép; Bao hiém y té; HO
tro tu van, gigi thiéu viéc 1am; Hb trg hoc nghé; Ho tro dao tao, bdi dudng,
nang cao trinh do Ky ning nghé dé duy tri viéc 1am cho ngudi lao dong.

Thet nhat, tro cap that nghiép.

- Vé mirc tro cap that nghiép: Muac huong TCTN hang thang sé bang
60% muc binh quan tién luong thang dong BHTN cua 06 thang lién ké trudc
khi that nghiép, nhung mirc huong tbi da khong qua 05 1an mic luong co s&
d6i voi nguoi lao dong thude cac dbi twong thuc hién ché d6 tién luong do
Nha nuée quy dinh hodc khdng quéa 05 1an mie luong toi thiéu ving theo quy
dinh cua Bo luat lao dong d6i véi nguoi lao dong dong BHTN theo ché do
tién luong do ngudi sir dung lao dong quyét dinh tai thoi diém cham dut hop

ddng lao dong hoic hop dong lam viec?.

21 Khoan 4 Diéu 49 Luat Viéc lam 2013.
22 Khoan 1, Biéu 50 Luat Viéc lam 2013.
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- Vé thoi gian huéng tro cap that nghiép: Thoi gian huéng TCTN duoc
tinh theo sé thang dong BHTN. Cu thé 13, néu ngudi lao dong tham gia dong
BHTN tir da 12 thang dén du 36 thang thi duoc huong 03 thang TCTN. Sau
do, ctr dong da thém 12 thang thi nguoi lao dong dugc huong thém 01 thang
TCTN nhung t6i da khong qua 12 thang?®. Thoi gian huong TCTN phu thugc
vao thoi gian tham gia dong BHTN.

- Véthoi diém dwoc tinh huéng tro cdp that nghiép: Theo quy dinh tai
khoan 1 Diéu 46 ctia Luat Viéc lam 2013, thoi diém duoc huong TCTN duoc
tinh tir ngdy thir 16, ké tir ngdy ndp dt hd so huong TCTN.

Ther hai, bao hiém y té

Nguoi lao dong dang huong TCTN hang thang dugce huong ché o Bao
hiém y té trong thoi gian huong TCTN. T6 chie BHXH déng bao hiém y té
cho ngudi dang huong TCTN tir Quy BHTN?%. Can cir quyét dinh huéng
TCTN, t6 chirc BHXH cap thé bao hiém y té cho ngudi lao dong. Ngudi lao
dong dang huong TCTN hang thang bi cham dit huéng TCTN thi ngudi lao
dong khong duoc huong bao hiém y té va phai tra lai thé bao hiém y té cho t6
chitc BHXH theo hudng dan cia BHXH Viét Nam.?

Thet ba, hd trg hoc nghé

Nguoi lao dong dang hudong TCTN ¢ nhu cau hoc nghé dugc hd tro hoc
nghé tai cac co s& day nghé, khong hd tro bang tién dé nguoi lao dong tu hoc
nghé. Nguoi lao dong chi duogc hd tro 1 lan va hoc 1 nghé. Mitc hd tro hoc
nghé cho nguoi lao dong dang huéng TCTN do Thu twdng Chinh phu quy
dinh?. Cu thé la:

23 Khoan 2, Piéu 50 Luat Viéc lam 2013.

2 Pieu 21 Luat Viéc lam 2013. ) o . ‘, )
% piéu 23 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot s6 diéu cua luat viéc lam vé bao hiém that
nghiép.

% Quyét dinh so 77/2014 cua Thu twéng Chinh phi Quy dinh mire hd tro hoc nghé d6i voi nguoi lao
dongtham gia bao hiém that nghiép.
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+ Mutrc hd trg tdi da 01triéu déng/ngudi/théng. Mtc hd trog cu thé duoc
tinh theo thang, tuy theo timg nghé, mirc thu hoc phi va thoi gian hoc nghé
thuc té theo quy dinh cta co s¢ day nghé.

+ Trudng hop ngudi lao dong tham gia khoa hoc nghé c6 nhimg ngay 1é
khong du thang theo quy dinh ctia co s& day nghé thi sé ngay 1é d6 dugce tinh
tron 1a 01 thang dé x4c dinh mire hd tro hoc nghé.

+ Pbi voi nguoi lao dong tham gia BHTN tham gia khoa hoc nghé co
mure chi phi hoc nghé cao hon mirc hd tro hoc nghé thi phan vuot qua mirc hd
tro hoc nghé do nguoi lao dong tu chi tra.

Thot gian dugce hé trg hoc nghé phu thudc vao thoi gian dao tao nghé
clia timg nghé va timg ngudi lao dong, nhung khong qua 06 thang?’.

Piéu kién dugc hd tro hoc nghé 28

+ Pu cac diéu kién quy dinh tai cac khoan 1, 3 va 4 Diéu 49 cua Luat
Viéc lam 2013;

+ Dba dong BHTN tur du 09 thang tr¢ 1én trong thoi gian 24 thang trudce
khi cham dut hop déng lao dong hodc hop dong lam viée theo quy dinh cua
phap luat.

Thet fir, hd tro tu van, gidi thiéu tim kiém viéc lam?®

Nguoi lao dong dang hudng TCTN dugc Trung tam Gidi thi€u viée lam
tu van, giéi thiéu viéc lam mién phi. Viéc hd trg tim viéc 1am phai phu hop
vo1 trinh d§ dao tao, kinh nghiém lam viéc cia nguoi lao dong. Trong
truong hop Trung tAm Gidi thidu viéc lam gidi thidu dung nghé dao tao hoic
lam cong viéc cil ma ngudi lao dong tlr chdi thi nguoi lao dong khong dugc

tiép tuc huéng TCTN.

27 pidu 56 Luat Viéc 1am 2013.

28 pidu 55 Luat Viéc 1am 2013.

29 Piéu 54 Luat Viéc lam 2013; Diéu 14, Diéu 15 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot sb diéu
cua luat viéc 1am vé bao hiém that nghiép.
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Thoi gian nguoi lao dong dang hudng TCTN duge Trung tam Gidi thi€u
viéc 1am hd trg tu van, gidi thidu viéc 1am tinh tir ngdy nguoi lao dong dugc
huong TCTN hang thang va khong qué tong thoi gian ma nguoi lao dong d6
dugc hudéng TCTN.

Thit ndm, hd trg dao tao, bdi dudng, nang cao trinh do k¥ ning nghé dé
duy tri viéc 1lam.%°

Nguoi st dung lao dong t6 chirc dao tao hodc phdi hop véi co so day
nghé, trung tam dich vu viéc lam dé to chire dao tao, boi dudng, nang cao
trinh d6 k¥ ning nghé cia ngudi lao dong theo quyét dinh hd trg cua Chu
tich Uy ban nhan dén cap tinh va c6 trach nhiém thuc hién hodc phéi hop voi
co sO day nghé thuc hién viéc dao tao, boi dudng, nang cao trinh do k¥ nang
nghé va dam bao duy tri viéc 1am cho ngudi lao dong theo phwong an da duoc
phé duyét.

S¢ Lao dong - Thuong binh va Xa hoi theo doi, gidm sat viéc td chirc
thue hién hd tro dao tao, bdi dudng, ning cao trinh do k¥ ning nghé theo
quyét dinh hd trg ctia Chu tich Uy ban nhan dan cép tinh.

Nhin chung viéc quy dinh vé cac ché 6 BHTN cuia phap luat hién hanh
1a phu hop, timg ché d6 theo quy dinh cia BHTN déu da phan nao thé hién
dugc vai tro cia minh trong viéc vira dam bao dap tng kip thoi nhu cau trang
trai cudc séng cua nguoi lao dong khi mai that nghiép, vira tao ra sy hd trg rat
can thiét dé ho c6 thé nang cao trinh dg, qua dé nhanh chong tim kiém cong
viéc moi va du kha ning dé duy tri cong viéc mot cach 1au dai, tranh tiép tuc
roi vao tinh trang that nghiép. Tuy nhién, xét vé ting quy dinh cu thé, & mdi
ché do van dang t6n tai nhiéu diém thiéu x6t, chua hop 1y, 1am anh hudng dén
hiéu qua ap dung trén thyuc té, dan dén chua thé dam bao quyén loi cho cac
d6i trong tham gia mot cach tét nhat, chua dap tmg dugc hét sy ky vong cua

ngudi lao dong that nghiép ddi véi cac ché do nay.

30 piéu 28 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot sé didu cua luat viéc 1am vé bao hiém that
nghiép.
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2.1.3. Thii tuc hwong bdo hiém thit nghiép

Mot trong nhitng nguyén tic cua BHTN la: “Viéc thuc hién bao hiém
that nghiép phai don gian, dé dang, thuan tién, bao dam kip thoi va day du
quyén loi cua nguoi tham gia”3t. Cac quy dinh vé thu tuc hién nay nhin chung
dugce quy dinh kha rd rang vé thoi han, thim quyén ciing nhu cac giai doan
tién hanh cho tung thu tuc cu thé. Piéu nay gop phan gitp nguoi lao dong,
ngudi st dung lao déng va cac ca nhan, co quan ¢ tham quyén thuan lgi hon
rat nhiéu trong viéc thuc hién cac quy dinh cua BHTN. Tuy nhién, véi quy
dinh hién nay viéc thuc hién cac thu tuc phai trai qua nhiéu cong doan, can su
phdi hop cua nhiéu co quan dan dén xay ra hién tuong chong chéo trong tham
quyén, phéi hop thiéu in y giita cac co quan.

Thit nhdt, vé tha tuc chi tra TCTN cho ngudi lao dong.

Nguoi lao dong that nghiép c¢6 nhu cau huong TCTN thi trong thoi han
quy dinh phai 1am maot bd hd so dé giri dén co quan c6 tham quyén. Trong qué
trinh tién hanh tha tuc dé chi tra TCTN cho ngudi lao dong c6 su tham gia
cua 3 co quan, trong do:

+ Trung tdm Dich vu viéc 1am c6 nhan hd so va thong bao quyét dinh
duogc huong hoac khong dugce huong TCTN cho nguoi lao dong.

+ S& Lao dong Thuong binh va X hoi & can cir vao cac diéu kién dé
phé duyét va ra quyét dinh huéng TCTN cho ngudi lao dong.

+ Co quan BHXH cap tinh s& c6 tham quyén chi tra TCTN hang thang
cho ngudi lao dong dua trén co s& ngudi lao dong c6 quyét dinh huong
TCTN cua So Lao dong Thuong binh va Xa hoi.

Tung giai doan tién hanh va quy dinh vé thoi gian cu thé cho ting giai

doan duoc thé hién theo so d6 sau:

31 Khoan 4, Biéu 41 Luat Viéc lam 2013.

40



So @0 2.1: Thii tuc chi tra TCTN cho nguéi lao dong®?

o
N —) D 01 b5
dong that . A
nghiép 3 thang tie ngay cham dit hgp h so
i dong lao dong

- I

20 ngay Lim viée tie ngdy nhin ditho se | Trung tim
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' Xéc nhin va g s BHXH, lam
Quyét dinh heng TCTN m
< S& Lao dong
BHXH cap Thwrong hinh va Xi
tinh hdi

Giam dac s& Lao
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X3 héi

New# lao dong khong Khéng di diéu kién Du diéu kién Quyét dinh
dwge hwang BHTN hwrong TCTN
15 ngay lam viéc fir ngay
nhin dii hé so

Co6 thé danh gia: Cac quy dinh phap luat hién hanh quy dinh kha cu thé
Vvé cac giai doan tién hanh dé nguoi lao dong c6 thé dugc huong TCTN, thoi
han quy dinh cu thé cho ting giai doan Ia phi hop, nhiém vu cua céc té chuc,
ca nhan co6 tham quyén ciing dugc quy dinh cu thé. Tuy nhién, véi quy dinh
hién tai, viéc tiép nhan hd so, thong bao két qua; kiém duyét ho so, ra quyét
dinh huéng TCTN cho nguoi lao dong va chi tra TCTN cho nguoi lao dong
do 3 co quan khac nhau tién hanh nhung phap luét lai chua c6 quy dinh rd

rang nao trong viéc phdi hop hay phan dinh tham quyén rd rét gitta cac co

%2 Piéu 16, Diéu 17, Diéu 18, Diéu 19 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot s6 diéu cua luat viéc
1am vé bao hiém that nghiép.

41



quan ndy, dan dén trong nhiéu truong hop xay ra cac thiéu xot, chong chéo
trong viéc thuc hién nhiém vu gay anh huéng dén quyén loi cua nguoi lao
dong.

Thet hai, vé tha tuc hd trg hoc nghé cho ngudi lao dong.

Nguoi lao dong that nghiép ¢ nhu cau hoc nghé thi trong thoi han quy
dinh phai 1am mot bo hd so dé giri dén co quan c6 tham quyén. Trong qué
trinh tién hanh tha tuc dé hd tro hoc nghé cho ngudi lao dong cé su tham gia
Cua 4 co quan, trong do:

+ Trung tdm Dich vu viéc 1am c6 nhan hd so va thong bao quyét dinh
duoc hoic khong dugc hd trg hoc nghé cho nguoi lao dong.

+ S& Lao dong Thuong binh va X hoi & cin cir vao cac diéu kién dé
phé duyét va ra quyét dinh duoc hd trg hoc nghé cho nguoi lao dong.

+ Co quan BHXH cap tinh s& c6 tham quyén chi tra kinh phi dao tao
nghé cho co s¢ dao tao nghé dua trén co s¢ quyét dinh hd trg dao tao nghé
cia So Lao dong Thuong binh va Xa hdi.

+ Co sO dao tao nghé c6 nhiém vu to chic cac 16p dé thuc hién hoat
dong day nghé cho ngudi lao dong.

Tung giai doan tién hanh va quy dinh vé thoi gian cu thé cho ting giai

doan duoc thé hién theo so do sau:
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So dd 2.2: Thi tuc hd trg hoc nghé™

Tra 1o bang vin ban va néu 13 1y do néu khong duoc ho trg hoc nghe

}Ic}p\m b
hé so

]

Trung tam

Nguwoilao
dong that
nghiép
A% C6 nhu ciu hoc nghé
Dén
hc_r;
nghe Quyét dinh b tro hoc nghé
-
Cosd day  |J— BHXH cap
nghe Chi tri kinh phi tinh
Khong dwge
ho trg hoe
nghe

Dich vu viéc
lam

—

m 15 ngdy la
vigc

Giim dbc s&
Lao dgng
Thwong binh
va Xi hoi
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Co6 thé danh gia: Tuong tu nhu quy dinh vé tha tuc chi tra TCTN cho
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nguoi lao dong, cac thu tuc vé hd trg day nghé cho nguoi lao dong ciing dugc
quy dinh kha hop 1y vé thoi han tién hanh cling nhu kha chi tiét vé nhiém vu
cuia Cac to chiic, ca nhan cd tham quyén. Tuy nhién voi viéc quy dinh hién
nay phai doi hoi c6 su phéi hop thuc hién ctua dén 4 co quan. Piéu ndy phan
nao da gay ra nhitng han ché nhat dinh trong viéc phdi hop thuc hién, théng

33 Piéu 24, Biéu 25 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot sé diéu caa luat Viéclam vé bao hiém
that nghiép.




nhét trong céch thac giai quyét, gay anh huong dén quyén loi cho nguoi lao
dong.

Thet ba, vé thi tuc hd tro kinh phi dao tao, bdi dudng, nang cao trinh do
ki nang nghé dé duy tri viéc 1am cho ngudi lao dong.

HG tro kinh phi dao tao, bdi dudng, nang cao trinh d6 k§ ning nghé dé
duy tri viéc lam cho nguoi lao dong 1a mot quy dinh méi cua Luat Viéc lam
2013. Chinh vi thé day 1a mot thu tuc méi vai thoi gian &p dung trén thuc té
con chua lau. Mudn duoc hd tro vé kinh phi ngudi st dung lao dong phai nop
hd so theo quy dinh dén co quan nha nuéc c6 thim quyén dé duoc xem xét.
Thu tuc nay duoc phdi hop thuc hién théng qua hoat dong cia cac co quan
sau:

+ So Lao dong Thuong binh va Xa hdi noi nguoi st dung lao dong dong
tru s chinh ¢6 tham quyén nhan ho so va tra loi két qua cho nguoi sir dung
lao dong.

+ S Tai chinh va cac don vi lién quan cung phéi hop, hd tro s& Lao
déng Thuong binh va X3 hoi trong viéc tham dinh vé yéu cau hd trg cua
nguoi st dung lao dong.

+ Chu tich Uy ban nhan dan cap tinh c6 tham quyén ra quyét dinh ho tro
hoac khéng hd trg kinh phi dao tao, bdi dudng, nang cao trinh d6 Ky ning
nghé dé duy tri viéc 1am cho nguoi lao dong, cap kinh phi hd tro cho hoat
dong nay.

+ Co quan BHXH cap tinh s& c6 nhiém vu tam tng kinh phi cho nguoi

st dung lao dong dua trén quyét dinh cua chu tich Uy ban nhan dan cap tinh.
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So @6 2.3: Thi tuc hd tro kinh phi dao tao, bdi duwdng, ning cao trinh dd

Ky ning nghé dé duy tri viéc 1am cho nguoi lao dong®
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C6 thé danh gia: Trong qué trinh thuc hién tha tuc hd tro kinh phi dao
tao, boi dudng, nang cao trinh do k¥ ning nghé dé duy tri viéc 1am cho nguoi
lao dong can su phdi hop cua rat nhiéu co quan, don vi. Vi thé, thoi han tién
hanh dé nguoi sir dung lao dong c6 thé nhan duoc kinh phi hd trg dai hon so
véi cac tha tuc vé chi tra TCTN hay hd tro day nghé cho ngudi lao dong. Thoi
han phap luat quy dinh nhu hién nay 1a hop ly vi trong qué trinh thuc hién can
su phéi hop cua rat nhiéu co quan trong viéc tham dinh va ra quyét dinh dé
tranh that thoat nguén quy BHTN. Tuy nhién ciing chinh vi can su phdi hop

cua rat nhidu co quan nén trong nhiéu trudng hop dan dén co ché phdi hop

3 Piéu 26, Biéu 27 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mot sé diéu cua luat Viéc 1am vé bao hiém
that nghiép.
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chua that su an ¥, chua thong nhét trong cach giai quyét dan dén nhitng phién
ha, kho khan cho nguoi s dung lao dong. Ngoai ra, hién nay phap luat chua
c6 quy dinh cu thé ndo vé tiéu chuan dé tham dinh va ra quyét dinh hd trg
kinh phi cho ngudi sir dung lao dong. Chinh diéu nay c6 thé lam phét sinh
nhitng tiéu cuc cling nhu sy thién vi, thiéu cdng bang trong khi thuc hién
nhiém vu cua céc co quan.

2.1.4. Quy béo hiém thit nghigp

Quy BHTN la mot quy tai chinh doc I1ap tap trung nam ngoai ngan sach
Nha nudc. Quy duogc hinh thanh tir 3 nguén cha yéu:

+ Tu nguoi lao dong dong gop hang thang;

+ Tur nguoi st dung lao dong dong gop hang thang;

+ Ttr ngan sach nha nudc hod tro;

Ngoai ra quy con dugc bd sung thém do hoat dong dau tu tir quy mang
lai, tién 13i cham dong BHTN hoic tir su dong gop tir cac t6 chic, cac nha hao
tdm va cac khoan thu hgp phap khac®®. Chinh su déng gop nay tao nén su
rang budc vé nghia vu, trach nhiém va quyén loi cta cac bén tham gia BHTN.
Co ché dong gop nay tao ra su chia sé ganh ning gitta nguoi lao dong va
ngudi sir dung lao dong, tir do s€ gitp doanh nghiép tang strc canh tranh trong
co ché thi truong. Khi doanh nghiép ton tai va hoat dong 6n dinh thi sé tao ra
viéc 1am 6n dinh cho ngudi lao dong, tir d6 nguoi lao dong s& c6 tam Iy yén
tam va tich cuc lam viéc hon.

Murc dong gop ciia Quy BHTN duoc quy dinh® cy thé nhu sau:

+ Nguoi lao dong dong bang 1% tién luong thang;

+ Nguoi st dung lao dong dong bang 1% quy tién luong thang cua

nhimg nguoi lao dong dang tham gia BHTN;

3 Piéu 5 Nghi dinh 28/2015 Quy dinh chi tiét thi hanh mét sé diéu cua luat viéc 1am vé bao hiém that
nghiép.
% piéu 57 Luat Viec lam 2013.
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+ Nha nudc hd tro tdi da 1% quy tién luong thang dong BHTN cua nhiing
nguoi lao dong dang tham gia BHTN va do ngan sach trung wong bao dam.

V& tién luong lam cin ct dong BHTN®, phap luat hién hanh quy dinh 2
ché do tién lwong khic nhau, d6 1a tién luong do Nha nudc quy dinh va tién
lrong do nguoi stir dung lao ddong quy dinh:

+ Dbi voi ngudi lao dong thude ddi tugng thuc hién ché do tién luong do
Nha nuéc quy dinh thi can ctr @& dong BHTN 1a tién luong tinh theo hé s
tién luong theo ngach, bac, cap quan ham va cac phu cap chic vu, tham nién
vuot khung, phu cip tham nién nghé (néu co) tinh theo murc lwong co so do
chinh phu quy dinh. Muc tién luong thang thap nhat dé tinh dong BHTN 1la
murc lrong co sd va muc tién luong tdi da s& 1a 20 1an mic luong co s6.

+ Ddi voi nguoi lao dong huong tién lwong theo quy dinh cia ngudi sir
dung lao dong thi cin ctir d& dong BHTN la tién luong thang dugc ghi trong
hop dong lao dong. Muc tién luong thap nhat dé tinh dong BHTN 1a mirc
lwong i thiéu viing va mac tién luong t6i da sé& 1a 20 lan mic luong tdi thiéu ving.

Theo quy dinh hién nay, ngudn thu cha yéu hinh thanh va duy tri quy
BHTN 14 tir hinh thitc déng goép hang thang cua cac dbi tugng tham gia
BHTN va mot phan tir sy hd tro cia Nha nude. Co thé thay, ngoai su dong
gop cua chinh ban than nguoi lao dong, nhitng ngudi 6 thé tro thanh ddi
tuong thu hudng truc tiép tir chinh sach ngay, ngudi sir dung lao dong ciing
phai c6 mot phan trach nhiém trong viéc dong gop dé xay dung nén quy
BHTN. Con Nha nudc khong chi dung lai & chie nang quan ly, dinh hudng
chinh sach ma van cé hd trg mot phan vao quy BHTN. Diéu nay thé hién
duoc nhiing nd luc trong viéc xay dung chinh sach ASXH, trach nhiém va sy
quan tdm cta Nha nudc dén nhimg ngudi lao dong trong xa hoi. Hién nay,

phap luat vé BHTN quy dinh s tién dong gop hang thang vao quy BHTN cua

37 pidu 58 Luat Viéc lam 2013.
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nguoi lao dong va nguoi sir dung lao dong dya trén tién lwong ghi trong hop
d6ng lao dong. Vi thé dan dén thuc trang, trong qua trinh thu BHTN, ¢6 hién
tuong ngudi st dung lao dong tra tién luong thuc té cho nguoi lao dong cao
hon murc ghi trong hop dong lao dong va st dung muc tién lwong thap hon
ghi trong hop ddng dé lam cén ct tinh déng BHTN cho ngudi lao dong; hoic
cé truong hop ca nguoi lao dong va ngudi s dung lao dong cung thoa thuan
véi nhau vé van dé nay, gay that thoat ngudn thu cho BHTN, anh huéng dén
quyén loi ciia ngudi lao dong cling nhu sy minh bach trong viéc tham gia nop
va chi tra BHTN.

Ngoai ra, Quy BHTN con duoc hinh thanh tir cac nguén thu hop phép
kh&c va tién sinh 10i tir cAc hoat dong dau tu tir quy. C6 thé noi dy 1a mot co
ché nham huy dong moi ngudn thu dé gop phan phét trién quy BHTN. Trong
qué trinh hoat dong ciia BHTN chac chan s& ¢6 s tién nhan rdi tir quy, vi thé
viéc 1dy ngudn quy nay dé dau tu nham sinh 15i cho quy 1a mot thuc té khéch
quan. Tuy nhién, da dat ra hinh thic vé dau tu dé sinh 10i cling dong nghia véi
viéc s€ cO nhiing rui ro phat sinh. Hién nay phap luat chua c6 quy dinh riéng
cu thé nao vé hoat dong dau tu tir nguén quy BHTN va ciing chua hé ¢6 co
ché kiém sodt chi tiét nao d6i voi nhitng hoat dong dau tu do. Vi thé, néu
khéng c6 nhitng quy dinh chat ché vé hoat dong dau tu nay sé dan dén nguy
co dau tu tran lan, sir dung khong dang muc dich 1am that thoat ngudn quy
BHTN.

2.2. Thue tién 4p dung phap luit vé bio hiém thét nghiép tai Viét Nam

2.2.1. Co quan thyc hién bdo hiém thit nghiép

- Nhéng két qud dat dwoc:

Trong nhitng nim qua, BHTN ngay cang phat trién va thé hién duoc
chtrc ning va vai trd quan trong trong hé théng ASXH, dé dat nhitng budc

tién nhu vay mot phan nhd vao su nd luc va hoat ddng nghiém tuc cua cac co
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quan BHTN, ma dic biét 1a to chuc BHXH. T6 chire BHXH di ¢6 ging day
manh cbng tac tuyén truyén, phd bién phap luat vé BHXH néi chung va
BHTN néi riéng vai nhiéu hinh thac, noi dung phong phd, cing viéc cha
dong cung cap thoéng tin dén cac co quan truyén thong. Pac biét, cac hoat
dong tuyén truyén, phd bién nhitng diém mai cua ché dinh BHTN trong luat
Viéc lam 2013, c6 hiéu luc ngay 1/1/2015 da duoc cac bg, nganh, dia phuong
quan tam trién khai thuc hién, da gép phan quan trong giup nguoi lao dong,
nguoi str dung lao dong va xa hoi hiéu dang, day du va kip thoi vé chinh séch
BHTN, tao hiéu &ng tich cuc trong xa hoi trong viéc thuc hién, trién khai cac
quy dinh vé BHTN.

Vé cong tac phat trién doi twong tham gia BHTN, vai viéc trién khai
nhiéu bién phap dong bo, trong nam 2015, d6i tugng tham gia BHTN tiép tuc
tang, s6 thu BHTN tir dong gop ctia nguoi lao dong va ngudi sir dung lao
dong ciling khong ngimg tang 1én. Bén canh d6, vai nhiéu giai phap chu dong,
tich cuc, tinh hinh ng dong, cham dong BHXH ndi chung da giam 1,04% so
véi nam 2014%. Nhiéu dia phuong da xay dung va ban hanh ké hoach cu thé,
giao chi tiéu vé phat trién ddi tuong téi tan cap quan, huyén, thi xa, qua d6
cong tac mo rong doi tuong tham gia BHTN ngay cang dugc chu trong. Tuy
nhién, cong tac phat trién ddi tugng tham gia BHTN tiép tuc ting nhung toc
d6 ting con thap, va dé dap ung duoc muc tiéu phat trién déi tuong tham gia
can c6 sy vao cudc chi dong, tich cuc hon nita cua cac co quan lién quan.

Vé cbng tac giai quyét ché do cho nguoi lao dong da dugc co quan
BHTN thuc hién vai nhiéu tién bo, dam bao ding chinh sach, véi thu tuc

hanh chinh duogc rat gon, tao thuan lgi cho ngudi lao dong.

38 Nhat Anh (2016), “Pau tw bdo toan, tang triréong Quy Bdo hiém xa hgi”,
http://www.nhandan.com.vn/xahoi/bhxh-va-cuoc-song/item/28681302-dau-tu-bao-toan-tang-truong-quy-bao-
hiem-xa-hoi.html, truy cap Tha hai 1/2/2016.
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Nhiém vy thu chi, xay dung quy BHTN ludn dugc chi trong day manh.
Quy BHTN d4 dan tré thanh mot ngudn quy kha 16n, c6 tinh doc 1ap va ngay
cang phat trién vé quy mo. Ngudn thu cua quy BHXH néi chung va quy
BHTN ngay cang tang. Ngay 15/02/2016, Thu tuéng Chinh phu di ky Quyét
dinh s6 244/Qb-TTg vé giao du toan thu chi nim 2016 caa BHXH Viét Nam.
Cu thé:

+ BHXH Viét Nam duogc giao chi tiéu dy todn tong sb thu 1a 269.294 ty
dong; trong d6 thu BHXH 158.443 ty dong; thu BHTN 10.363 ty dong; tién
sinh 101 ctia hoat dong dau tu tai chinh 34.200 ty dong.

+ Chi tiéu dy toan chi nim 2016 duoc giao 1a 200.047 ty dong; trong do
chi ché 6 BHXH tir quy bao hiém xa hoi 110.121 ty d¢ong; chi ché do BHTN
7.371 ty ddng; chi phi quan Iy BHXH, bao hiém y té, BHTN 9.855 ty dong®.

Hoat dong dau tu quy duoc thyuc hién theo dung phuong an dau tu dugc
Hoi dong quan Iy BHXH Viét Nam thong qua, dam bao an toan, chat ché va
theo ding quy dinh cua phap luat. Hién nay, hoat dong dau tu quy BHTN la
tuong ddi an toan, nhung hiéu qua van chua cao nén can c6 cac giai phap dé
hoat dong nay dat hiéu qua hon nira.

- Nhéng diém con hgn ché:

Bén canh nhitng két qua dat duoc, viéc thuc hién nhiém vu cia co quan
BHTN ciing con gip nhiéu kho khin va han ché, dan dén chua that sy dap
g duoc hoan toan sy Ky vong ciia ngudi lao dong that nghiép va xa hoi. Cac
trung tdm Dich vu viéc lam d3 day manh cong tac gi4o duc viéc 1lam, dao tao
nghé va tim kiém viéc 1am cho nguoi lao dong that nghiép. Tuy nhién két qua
dat duoc chi ting vé mat sé luong, con chét luong dao tao, chat luong viéc
lam van chua cao. S6 luong lao dong that nghiép tham gia hoc nghé con rat

thap. Theo thong ké cua B Lao dong Thuong binh va X4 hdi, trong 8 thang

* Thu twéng chinh phu (2016), Quyét dinh s6 244/QD-TTg ngay 15/2/2016 V& giao dy toan thu chi nim
2016 cua Bao hiém xa hoi Viét Nam.
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dau nim 2015, c6 hon 330.000 nguoi dugc huéng TCTN, nhung chi ¢c6 hon
15.000 nguoi tham gia hoc nghé, chiém ty 18 hon 4%. Hién nay, ching ta
méi chi tap trung vao viéc thu hat hoc nghé, ma chua quan tim t&i vi tri viéc
lam, ddc diém cong viéc c6 phi hop véi kha ning cia ngudi lao dong hay
khoéng. Trong khi d6, mdi vj tri viéc 1am can k§ ning nghé nhat dinh va trinh
d6 chuyén sau. Vi thé, dé thu hat ngudi hoc nghé khi that nghiép, can dinh
huéng cu thé ciing nhu c6 cam két vé “dau ra” sau dao tao. Néu chi khuyén
khich chung chung nhu hién nay s€ kho thu hut nguoi hoc. Ngoai ra, cong tac
phdi hop giita cac trung tdm Dich vu viéc 1am (noi tiép nhan hd so huong
BHTN) véi co quan BHXH dia phuong con han ché, gy ra tinh trang ach tac
hd so va nhiéu van dé phat sinh.

Viéc quan ly quy BHTN ciing con bat hop ly. Hién nay, viéc thu BHTN
do co quan BHXH thuc hién nhung viéc thu 1y ho so, ra quyét dinh chi tra
BHTN la do s Lao dong Thuong binh - X& hoi thuc hién, tir d6 giy ra chong
chéo, chua thong nhat, dan dén dun day trach nhiém hoic khong thyc hién
trach nhiém theo quy dinh phap luat trong thuc hién ché d6 BHTN cho nguoi
lao ddng hozc 1am phat sinh tiéu cuc, tham nhiing do chua kiém soat chat ché
hoat dong thu chi, ché do chi tra, diéu kién chi tra. Ngoai ra, phap luat quy
dinh tién lwong tdi thiéu ving 13 can ctr dong BHTN. Tuy nhién trén thuc té,
hién ¢ nhiéu doanh nghiép c6 tru s¢ & mot ving nhung cac bd phan san xuat
kinh doanh & cac ving khac nhau, nén chua biét nguoi s dung lao dong va
nguoi lao dong s& tham gia BHTN theo muc lwong nao. Piéu nay ciing giy ra
Iing tung cho cong téc thu chi cua quy.

Sau gan mot nam thuc hién chi tra BHTN theo quy dinh luat Viéc lam
2013, tinh dén thang 12/1015, tai 63 tinh, thanh phd da c6 gan 452.000 ngudi

40X uan Minh, Hoang Tuyét (2015), “Day nghé sau that nghiép... lam khé lao dong thdt nghiép”,
http://baotintuc.vn/xa-hoi/day-nghe-sau-that-nghiep-lam-kho-lao-dong-that-nghiep-
20151025223630176.htm, truy cap Thur bay 23/01/2016.
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nop hd so huong BHTN, trong s6 d6 hang chuc ngan nguoi di co quyét dinh
huong TCTN hang thang*L. Thoi gian giai quyét ché ¢ BHTN cho nguoi lao
dong 1a twong dbi nhanh nhung nhin chung thu tuc dé huéng cac ché do
BHTN con kha nhiéu bat cap, ruom ra, giy khé khin cho viéc xac dinh dbi
tuong cu thé c6 tham gia BHTN hay khéng. Diéu nay khién cho chinh cén bo
cua Cac trung tdm gidi thiéu viéc lam lang ting vi cdc vin ban huéng dan
chua théng nhat, chua phu hop véi thuc té, c6 truong hop lai khéng tring
khép vai nhau vé tién do trién khai. Thuc té nay dan dén tinh trang, c6 nhiéu
ngudi lao dong c6 di dang ky that nghiép nhung lai khong duoc huong cac
ché @6 BHTN vi ly do 1a doanh nghiép con ng BHXH nén chua chét duoc s6
BHXH. Ngoai ra, ngay ca can bd caa trung tdm gidi thiéu viéc lam ciing
khéng huéng dan dang ky mot cach cu thé cho ngudi lao dong din dén viéc
ho phai di lai nhiéu lan mai hoan thanh duoc hd so huéng BHTN theo ding
quy dinh. Theo quy dinh, hang thang nguoi lao dong phai truc tiép théng béo
v6i noi dang huong TCTN vé viéc tim kiém viéc 1am néu khdng sé bi cat
TCTN ciing gay kho khan cho nguoi lao dong trong viéc di lai.

2.2.2. Co quan qudn ly Nha nwoc

Céc co quan quan 1y Nha nudc da timg budc xay dung hé théng quan ly
vé BHTN ngay cang chat ché va van hanh hiéu qua hon, ban hanh ngay cang
nhiéu cac quy dinh, vin ban huéng cu thé vé chinh sach ciing nhu viéc &p
dung cac quy dinh BHTN. Bén canh d6, cong tac kiém tra, giam sét, phdi hop
thuc hién gitra cac co quan cling duoc cai thién. Tuy nhién BHTN la mot quy
dinh con twong d6i mai ¢ nude ta, diéu kién phat trién kinh té xa hoi, ASXH
ctia nudc ta con thap nén viéc xay dung, hoach dinh chinh séch va ban hanh,
ap dung céc quy dinh trén thyc té gap khong it kho khan. Dén nay, cac vin
ban huéng dan vé BHTN vén chua dap tmg dugc nhu cau cuaa thuc tién, duoc

41Kim Thanh (2015), “Bdt cdp trong viéc chi tra Bao hiém that nghiép”, http://vov.vn/xa-hoi/bat-cap-trong-
viec-chi-tra-bao-hiem-that-nghiep-455634.vov, truy cap Tha tu 27/01/2016.
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ban hanh nhanh va stra d6i, b6 sung, thay thé, cham dit ciing rat nhanh. Trong
khi d6, cong tac tuyén truyén, pho bién phap luat vé van dé nay lai qua cham
nén ngudi lao dong khong biét s& phai 4p dung van ban nao dé kiém tra, doi
chiéu va dé thuc hién quyén loi cia minh. Cong tac quan 1y lao dong ciing
con nhiéu van dé phuc tap, chwa quan ly tét bién dong vé lao dong.

Chinh vi thé, @& BHTN thuc sy tré thanh mot chinh sach ASXH hiéu qua
d6i v6i ngudi lao dong, can hon nita sy quan tdm, vao cudc tir trung uong dén
chinh quyén dja phuong ngay tir cAp x& trong cong tac ra soat, van dong, don
dbc don vi, doanh nghiép, ho kinh doanh trong viéc nghiém chinh chap hanh
cac quy dinh. Bén canh do, cac co quan can phdi hop chat ché hon nita trong
viéc tuy@n truyén, van dong dé ngudi lao dong thay rd loi ich cua ban than khi
tham gia BHTN, tir d6 nguoi lao dong méi ¢ y thire cung giam sat, dén doc
don vi noi 1am viéc chap hanh dtng quy dinh cua phap luat vé Luat Viéc lam,
trong d6 co6 viéc tham gia BHTN.

2.2.3. Ngwoi lao déng tham gia bdo hiém thit nghiép

Ké tir khi dugc ban hanh, chinh sach BHTN di dugc nguoi st dung lao
dong va ngudi lao dong don nhan mdt cach tich cuc. Viéc chi tra BHNT duoc
thuc hién theo phuong cham “ding ddi tuong, ding ché do, ding thoi han”
cho ngudi lao dong. Theo théng ké cia BHXH Viét Nam, nam 2009 c6 5,9
triéu nguoi tham gia BHNT, qua 9 thang dau nam 2015, s6 ngudi tham gia
BHNT dat hon 10 triéu nguoi*?. Co thé thay sd luong ngudi tham gia BHTN
da tang manh, BHTN da dan tré thanh mot chinh sach thu hut su quan tam
ciia ngudi lao dong. Cac quy dinh, thong tin vé ché d6 BHTN ciing duoc
ngudi lao dong xem trong va cht dong tim hiéu nhiéu hon.

Tuy nhién, xét vé tong thé, nhiéu nguoi lao dong va ngudi st dung lao

dong, dac biét 1a tai cadc vung sau, vung xa hodc nhiéu doi twong & cac khu

%2 Trung tdm Dich vy viéc 1am Binh Duong (2012), “Sau 6 ndm, hon 10 triéu lao dong tham gia bao hiém
that nghiép”,
http://vlbinhduong.vieclamvietnam.gov.vn/TinTuc/tabid/10022/n/54299/c/3553/Default.aspx?tin=Sau+6+n%
C4%83m%2C+h%C6%A1n+10+tri%E1%BB%87u+lao+%C4%91%E1%BB%99ng+tham+gia+b%E1%BA
%A30+hi%E1%BB%83m+th%E1%BA%A5t+nghi%E1%BB%87p, truy cap Thir ba 26/01/2016.

53


http://vlbinhduong.vieclamvietnam.gov.vn/TinTuc/tabid/10022/n/54299/c/3553/Default.aspx?tin=Sau+6+n%C4%83m%2C+h%C6%A1n+10+tri%E1%BB%87u+lao+%C4%91%E1%BB%99ng+tham+gia+b%E1%BA%A3o+hi%E1%BB%83m+th%E1%BA%A5t+nghi%E1%BB%87p
http://vlbinhduong.vieclamvietnam.gov.vn/TinTuc/tabid/10022/n/54299/c/3553/Default.aspx?tin=Sau+6+n%C4%83m%2C+h%C6%A1n+10+tri%E1%BB%87u+lao+%C4%91%E1%BB%99ng+tham+gia+b%E1%BA%A3o+hi%E1%BB%83m+th%E1%BA%A5t+nghi%E1%BB%87p
http://vlbinhduong.vieclamvietnam.gov.vn/TinTuc/tabid/10022/n/54299/c/3553/Default.aspx?tin=Sau+6+n%C4%83m%2C+h%C6%A1n+10+tri%E1%BB%87u+lao+%C4%91%E1%BB%99ng+tham+gia+b%E1%BA%A3o+hi%E1%BB%83m+th%E1%BA%A5t+nghi%E1%BB%87p

cong nghiép it dugc tiép xtic thong tin van chua hiéu & quyén va nghia vu
cua minh trong viéc thuc hién cac quy dinh vé BHTN. Chinh sy thiéu hiéu
biét va nhan thic con kém cua cic ddi twong tham gia khong nhitng gy ra
nhiing kho khan trong viéc thuc thi cac quy dinh va phat huy tinh nhan van
that su cuia BHTN ma con anh hudng truc tiép dén quyén loi cua chinh ho. C6
thé ké dén cac truong hop nhu viée nguoi lao dong khong trung thuc khi khai
bao tinh trang viéc 1am, quén thong béo voi co quan lao dong vé tinh trang
viéc lam. C6 nhitng nguoi du da tim dugc viéc 1am méi nhitng van cb tinh
khong thong bao dé tiép tuc duoc nhan TCTN, cé truong hop nhiéu ngudi lao
dong c6 tinh tao hd so gia dé dugc huong BHTN nhu chay chot, dut 16t dé
doanh nghiép ky hop dong gia tao dé du thoi gian tién hanh lam thu tuc nhan
TCTN. C6 thé néi, mdi ché do cia BHTN déu mang lai nhitng loi ich nhat
dinh cho nguoi lao dong. Tuy nhién hi¢n nay da s6 nguoi lao dong that
nghiép chi quan tdm chu yéu dén TCTN ma xem nhe cac ché d6 con lai, nhu
vay v6 hinh chung ho da ty han ché di quyén loi cta chinh minh. C6 thé dé
dang nhan théy TCTN 1a mot khoan hd trg vé tai chinh truc tiép va rat can
thiét, gop phan gitip nguoi lao dong trang trai cudc séng trong khoan thoi gian
bi that nghiép. C6 thé vi thé ma nguoi lao dong that nghiép rat quan tdm dén
ché d6 nay. Nhiéu nguoi khong nhén ra ring cac ché do khac caa BHTN ciing
dong mot vai tro hét strc quan trong. TCTN chi mang tinh tam thoi, giai quyét
dugc kho khin trude mat chir khong thé giup nguoi lao dong trang trai cudc
séng lau dai. Ho khong tu nhan thirc dugc ngoai nhitng nguyén nhan khach
quan, c6 thé nguyén nhan chu quan din dén tinh trang that nghiép 1a do han
ché vé trinh d9, ky nang nghé, thiéu thong tin vé thi truong lao dong, dinh
huéng nghé nghiép. Muc dich chinh ma BHTN hudng dén khong chi 1a tam
thoi gitp d& nguoi lao dong trang trai cudc séng trong thoi gian that nghiép

ma la gitp cho nguodi lao dong nhanh chong quay trd lai thi truong lao dong,
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nhanh chéng tim duogc cong viée pht hop va trang bi nhitng k¥ ning can thiét
dé ho c6 du kha nang dé ty minh gén b6 1au dai véi cong viée d6. Khi mét lao
dong cd mdt cong viée on dinh, co nguén thu nhap on dinh va lau dai thi
ngudi d6 mai that sy c6 duge mot cudc séng 6n dinh. Vi thé diém mau chét
nam & chd khong chi giup ho tim dugc viéc ma con hon thé nita 1a gitip ho
duy tri cong viéc d6 mot cach 1au dai. Tinh dén thang 11 nam 2015 c¢6 dén
22.381 ngudi da dugc hd trg hoc nghé (so véi cung ky 2014 ting hon 30%).
Pay 1 s6 liéu quan trong, khang dinh hudéng ting s6 nguoi hoc nghé qua cac
nam. Nguoi lao dong da bit dau nhan thic duge néu ¢ hd trg va duge hoc
nghé s& cd co hoi tim dugc viée lam tot hon, c¢6 thu nhéap tot hon*?

Bén canh d6, hién nay phan 10n lao dong diang ky that nghiép tai trung
tam Dich vu viéc lam 1a lao dong phé thong, nén viéc duge dao tao nghé la
can thiét, nham nang cao trinh d6, k¥ nang cho nguoi lao dong. Thé nhung co
mdt thue té, mot bo phan nguoi lao dong thiéu di y thirc tu trau ddi kha nang,
k¥ ning nghé dé nhanh chéng tim kiém viéc lam moi. Ly do nguoi lao dong
khéng min ma véi viéc dao nghé hodc tir chdi cong viée duoc gidi thidu mot
phan do bét cap trong cic quy dinh va hoat dong kém hiéu qua cua cac co
quan c¢6 tham quyén nhu:

+ Cong tac hd tro day nghé sau thit nghiép dang duoc thuc hién theo
kiéu hinh thrc, cha trong vé s luong, khong tao dugce dong luc cho nguoi lao
dong tham gia. Thoi gian dao tao duoc hd tro theo quy dinh nhiéu nhét 6
thang 14 qua ngan. khong du thdi gian hoc tron ven mot nghé mai hoic nang
cao trinh d6 hién c6. Co thé noi, tam 1y cta ngudi lao dong that nghiép 1a rat
mong mudn tim duoc viéc 1am mdi cang sdm cang tot nhung phai phu hop
voi1 s¢ truong va khad nang ctia ho. Tuy nhién, hién nay cac Trung tdm dao tao

nghé c6 chirc nang day nghé cho ngudi lao dong that nghiép lai khong c6 du

43 Pham Minh (2015), “Nhiéu ché dé méi cho ngueoi tham gia bdo hiém that nghiép”,
http://saovietonline.vn/top-10-sao-viet-mac-dep-tuan-qua/475.html, truy cap Thi tu 03/02/2016.

55


http://saovietonline.vn/top-10-sao-viet-mac-dep-tuan-qua/475.html

nang lyc dap Gmg yéu ciu ndy, ma chi dimg & muc “co gi ddo tao ndy”, budc
ngudi lao dong phai hoc nhitng nghé Trung tdm cd, thay vi theo mong mudn,
nguyén vong cua ho.

+ Theo Luat Viéc 2013, ngudi that nghiép s& bi cham dut huong TCTN
néu sau hai 1an tir chdi nhan viéc do Trung tdm Dich vu viéc lam noi dang
hudéng TCTN gidi thiéu ma khong c6 1y do chinh dang. Pay 1a quy dinh mang
tinh ctng ran ddi voi nhitng lao dong thiéu ¥ thirc trach nhiém, thiéu tich cuc
trong viéc tim kiém viéc 1am mdi. Tuy nhién, v6i co ché hién nay, day lai 1a
quy dinh bat loi cho lao dong néu khong dugc hudng dan rd thé nao 1a khéng
¢6 1y do chinh dang. Néu viéc 1am khong phu hop véi nang luc hodc diéu kién
khong thuan lgi nhu di lam qua xa, cong viéc qua nang nhoc,...nén nguoi lao
dong tir chdi thi ¢ duge cho 1a chinh dang hay khong? Trén thuc té thi da
phan nguoi lao dong phai chap nhan véi cong viée dugc gidi thiéu nhung néu
tinh trang d6 tiép dién thi ho s& khé gang bé 1au dai v6i cong viéc, kha ning
lai roi vao tinh trang that nghiép 1a hoan toan co thé xay ra.

2.2.4. Ngwoi swr dung lao dong

Cung véi nguoi lao dong, nguoi sir dung lao dong ciing la mot trong
nhitng ddi twong tham gia cha yéu caa BHTN va cd so luong ngdy cang dong
dao. Nguoi st dung lao dong 1a ddi twong khéng duoc huong loi truc tiép
thong qua cac ché d6 vé BHTN nhu nguoi lao dong. Ciing vi chua thay duogc
cac loi ich do BHTN mang lai, cong vai y thac trach nhiém vaéi nguoi lao
dong con chua cao dan dén nhiéu nguoi sir dung lao dong con thd o, trén
tranh viéc thuc hién nghia vu vé BHTN. Trong nhimg nam dau thuc hién
BHTN, mét s6 nhan thuc cua ngudi str dung lao dong van con han ché. Tuy
nhién qua cdng tac tuyén truyén gitta nganh Lao dong thuong binh x4 hoi,
nganh Bao hiém, dai dién cia T6 chic cong doan va dai dién cia ngudi sir

dung lao dong thi nhan thic cua ngudi sir dung lao dong vé trach nhiém cua
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minh trong viéc tham gia chinh sach BHTN dé d¢am bao quyén lgi cho nguoi
lao dong di duoc ning cao va duoc chung minh qua sé luong tham gia
BHTN ting qua timg nim. Cu thé nam 2009, BHTN méi dat gan 6 triéu
nguoi tham gia nhung dén nay theo béo cdo cia Co quan BHXH Viét Nam thi
trong 3 thang dau nim 2015, s6 tham gia BHTN da dat trén 9,5 triéu nguoi, s6
thu BHTN ciing ting qua timg nam. Tuy nhién mot s6 nguoi st dung lao
dong van cd y thuc chip hanh phap luat chua cao do nhitng nguyén nhan
khach quan chu quan va van con tinh trang no dong BHXH. Nam 2011, s6 ng
dong BHTN 1a 172 ty toi hién nay, sé ng dong udc tinh trong nam 2014 1a
336 ty dong*. Thoi gian qua, dic biét 14 ndam 2015, kinh té c6 phuc hoi nhung
nhiéu doanh nghiép con gap khé khin, khong dong duoc BHXH, dan dén tinh
trang ng dong BHXH, anh hudéng dén quyén va loi ich cta nguoi lao dong.
Cong vai d6 1a viéc doanh nghiép chua thuc hién thong bao dinh ky vé tinh
hinh bién dong lao dong nén co quan bao hiém khdng chét dugc s6 BHXH
cho nguoi lao dong. ..

C6 rat nhiéu nguyén nhan dan dén viéc nguoi sit dung lao dong chua
thue hién ding theo quy dinh cta phap lut lién quan dén viéc tham gia va
dong BHTN.

Thir nhdt, do nguyén nhan khach quan nhu do tinh hinh san xuit kinh
doanh cua doanh nghiép gip khé khin nén din dén cham dong BHTN. Déi
v6i cac don vi Nha nude, do cong tac xac dinh dbi tugng tham gia BHTN lién
quan dén kinh phi ctia dia phuwong nén ¢ 1 s dia phuong viéc thuc hién trach
nhiém d6i v6i phan dong gop BHTN theo quy dinh van chua duoc thuc hién

triét dé.

“ Trung tdm Dich vy viéc lam tinh Ha Giang (2015), “Loi ich cia viéc tham gia bao hiém that nghiép doi véi
nguoi St dung lao dong va nguoi lao dong”, http://vieclamhagiang.vn/2059n/loi-ich-cua-viec-tham-gia-bao-
hiem-that-nghiep-doi-voi-nguoi-su-dung-lao-dong-va-nguoi-lao-dong.html, truy cap Thi bay 06/02/2016.
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Thit hai, do ¥ thirc, chap hanh phap luat ctia nguoi lao dong va ngudi sir
dung lao dong chua cao, ché tai dé xtr Iy cac hanh vi vi pham vé phép luét lao
d6ng noéi chung va phap luat vé BHTN néi riéng chi 13 xir phat vi pham hanh
chinh nén chua du stc rin de dé nguoi lao dong va nguoi st dung lao dong
tuan thu. Bén canh d6, su phdi hop giita cac nganh trong viéc kiém tra, ndm
bét, xac dinh d6i tuong tham gia tai cac don vi van chua thudng xuyén va luc
luong thanh, kiém tra vé lao dong noi1 chung, vé BHXH, BHTN néi riéng con
mong ciing anh huong khong nhé dén viéc chip hanh cac quy dinh vé BHTN
trén thuc té.

Thir ba, hinh thic thu BHXH thong qua nguoi st dung lao dong. Hang
thang vao ky linh luong, nguoi lao dong phai trich lai phan dong gop dé
nguoi sir dung lao dong ndp vé co quan BHXH. Tuy nhién do nhiéu yéu t6
khach quan, nguoi str dung lao dong lai chua dong khoan tién dé cho co quan
BHXH nén xay ra tinh hudng nguoi lao dong c6 tham gia dong BHXH nhung
chua dugc ghi nhan.

Thir tw, hién nay, van ton tai nhiéu doanh nghiép tron dong BHTN cho
nguoi lao dong, lach luat bang cach ky nhitng hop dong lao dong khong thudce
d6i twong tham gia BHTN. Diéu nay gy khé khin cho co quan quan 1y nha
nudc noi chung va co quan BHXH, co quan thu BHTN néi riéng trong viéc

xac dinh chinh xac don vi thudc d6i tuong tham gia BHTN.
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Két luan chuong 2

Phép luat vé BHTN ¢ Viét Nam duoc thi hanh tir ndm 2009, tinh dén nay
da dugc hon 7 nam, trong d6 c6 hon 1 nam thyc hién theo quy dinh moi cia
Luat Viéc lam 2013. Trong nhirng ndm qua, cac quy dinh phap luat BHTN da
dan khang dinh duoc vai trd quan trong trong hé thong phap luat lao dong,
phat huy dugc tim anh huéng, mang lai nhiing loi ich thiét thuc cho ngudi lao
dong. Noi dung cac quy dinh vé BHTN, ciing nhu hiéu qua ap dung cac quy
dinh d6 trén thuc té luon dugc nha nudce quan tam. Tuy nhién, cac quy dinh
vé BHTN chi méi duoc xdy dung va phat trién & nudc ta trong thoi gian chua
lau, cung v&i d6 13 su phat trién khong ngimg cta nén kinh té xa hoi, su tac
dong manh mé cua tién trinh hoi nhap kéo theo su chuyén bién vé thi truong
lao dong khién cho cic quy dinh vé BHTN bat dau boc nhitng diém thiéu xot,
nhimg diém khong con phu hop. Bén canh d6 1a cong tac trién khai thyc hién,
tuyén truyén phap luit con ton tai khong it nhitng thiéu x6t, bat cap. Chinh
thuc trang trén di lam giam di hiéu qua, ¥ nghia cta cac quy dinh vé BHTN
trén thuc té, chwa that sy dap ung day du nguyén vong ctia cac ddi tuong tham
gia va muc tiéu hudng dén ciia Nha nuéc. Trong chuong nay, tac gia chi yéu
nghién ctru, phan tich thuc trang phap luat vé BHTN va thuc tién ap dung cac
quy dinh vé BHTN ctia nude ta hién nay. Tir d6 dua ra nhitng danh gid va lam
co s dé dé xuét nhing giai phap dé gop phan hoan thién, nang cao hiéu qua

ap dung phap luat vé BHTN & chuong tht 3 cta khoa luan.
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Chuwong 3
HOAN THIEN VA NANG CAO HIEU QUA AP DUNG PHAP LUAT
VE BAO HIEM THAT NGHIEP

3.1. Sw can thiét ciia viéc hoan thién phap luat vé bio hiém that
nghiép

That nghiép 1a mot hién tugng tat yéu trong nén kinh té thi truong nhung
doi hoi Nha nuéc phai ¢d nhiing chinh sach, quy dinh dé kiém soat mot céach
hop 1y, kiém hdm né ¢ mot ty 1¢ thap nhat cd thé dé giam thiéu tdi da nhiing
tac dong tiéu cuc cua that nghiép doi véi nén kinh té xa hoi. BHTN ra doi nhu
mat bién phép, cong cu hitu hiéu dé Nha nudc thuc hién muc tiéu nay. Chinh
vi vay, BHTN khong don thuan ding lai & muc tiéu hd tro, gitp d& nhiing
nguoi lao dong trong tinh trang that nghiép, khdng chi mang lai loi ich trudc
mat cho c4 nhan va gia dinh ho ma muc tiéu xa hon ma BHTN hudng dén Ia
nd luc giam thiéu nan that nghiép thong qua céc bién phap nham nang cao
trinh do, chat luong nguon lao dong, giai quyét van dé viéc lam, tao ra mot
moi trudng lao dong on dinh va tich cuc, tir 46 hudng dén xay dung hé théng
ASXH viing manh. Viéc hoan thién phap luat vé BHTN c6 y nghia to 16n dén
su phat trién 6n dinh va bén viing caa toan xa hoi.

BHTN la mét trong nhitng chinh sach x& hoi dugc danh gia cé tinh nhan
van sau sac, khéng chi dugc thuc hién ¢ nudc ta ma da duge ra doi va ap
dung hiéu qua & hau hét cac nudc phat trién. Thuc hién tét quy dinh vé BHTN
s& gop phan bao vé quyeén va loi ich cho ngudi lao dong, gitp nguoi lao dong
vuot qua kho khan trong thoi gian that nghiép, gitp cho ho tim duoc viéc 1am
méi hodc duge dao tao nghé mai. Viéc nghién ciu hoan thién phép luét vé lao
dong, BHXH néi chung va phép luat vé BHTN ndi riéng trong mdi quan hé

vé6i van dé bao dam ASXH la rat can thiét,
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Thir nhat, hoan thién phap luat vé BHTN vi 1y do khic phuc nhitng han
ché, bat cap cua phap luat hi¢n hanh.

O nuéc ta, BHTN 1a mot chinh sach tuong ddi mai, duoc trién khai thue
hién tir nam 2009, tinh dén nay chi méi duoc 7 nim va méi chi dugc hon 1
nam thuc hién theo quy dinh méi ctia Luat Viéc lam 2013. Trong bdi canh
nén kinh té xa hoi ngay cang phat trién, tién trinh hoi nhap cling dang dién ra
nhanh chéng, din dén cac quy dinh phap luat vé BHTN du dugc ban hanh
chua lau, bén canh d6 1a nhiing nd luc diéu chinh, hoan thién nhung van
khong tranh khoi nhitng thiéu x6t, bat cap. Dé phat huy dugc tic dung cia
minh, cac quy dinh ctia phap luat vé BHTN phai duoc quy dinh mot cach chit
ché va khong ngimg duoc nghién ciu hoan thién dé dap ung kip thoi su
chuyén bién nhanh chong cua thi truong lao dong va doi séng xd hoi. Thé
nén, Nha nudc cin nhanh chong dé ra nhitng giai phap dé khic phuc nhiing
bat cap trong cac quy dinh bang cach sira d6i, bo sung hodc loai bo cac quy
dinh khong hop 1y, khong con phu hgp, tham khao thém quy dinh cta céac
quéc gia khac dé gop phan hoan thién cac quy dinh phap ludt BHTN mét cach
kip thoi nhat.

Ther hai, hoan thién phap luat vé BHTN nham dap Gng cac yéu cau
khach quan cua thi truong lao dong, su phu hop voi phéap luat quc té.

Sy phat trién va hoi nhap sau rong cua nén kinh té xa hoi kéo theo sy
chuyén bién manh mé cua thi truong lao dong. Trong nhimg nim qua, o
luong lao dong trong nudc khong ngimg ting 1én, bén canh dé sd lao dong
nudc ngoai vao nudc ta 1am viée ciing chiém sb lugng khong hé nho. Véi viéc
tro thanh thanh vién caa AEC, thi truong lao dong caa ching ta khdng chi goi
gon trong pham vi 1&nh thd Viét Nam ma d3 duoc mé rong trén pham vi rong
I6n cua 10 qubc gia trong khu vue véi sb luong lao dong rat dong dao. Cong

Vv6i d6 1a viéc gia nhap TPP doi hoi ching ta phai tuan thu cac cam két, cac
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tiéu chuan cua phap luat qudc té vé lao dong. Chinh vi thé, dé dam bao thuc
hién chic nang cua minh mét cach hiéu qua nhat, phéap luat vé BHTN phai
nhanh chéng cé nhitng budc hoan thién, dua trén nhitng tiéu chuan chung cua
luat phap qubc té dé vira dam bao phu hop véi sy chuyén bién manh mé cua
thi truomg lao dong vira phil hop véi cac quy dinh luat phap qudc té trong thoi
ky hoi nhap.

3.2. Yéu ciu hoan thién phap luit vé bao hiém that nghiép

DPé BHTN tré thanh mot chinh sach, quy dinh mang lai hiéu qua, loi ich
that su cho cac d6i tuong tham gia, cho su phat trién bén viing cua nén kinh té
x& hoi cua dat nudc, trude hét phai xay dung dugc mot hé thong cac quy dinh
vé BHTN that chat chg, linh hoat, kip thoi va tién bo. Muén hoan thién phap
luat vé BHTN, trudc hét ching ta phai thang than nhin nhan, phan tich nhiing
két qua dat dugc ciing nhu nhitng han ché, bat cap gap phai trong qué trinh
thue thi cac quy dinh vé BHTN trong nhitng nim qua. Trén co so d6, ching ta
méi ¢6 thé nhan thay trong qua trinh thuc hién cd thuan loi gi, gap phai nhiing
kho khan nao va nhiing nguyén nhan nao dan dén nhiing kho khan, tré ngai do.

Muc tiéu phét trién ASXH giai doan 2012-2020 ciia nudc ta 1a: “Dén
nam 2020 co ban hinh thanh hé théng ASXH bao phu toan dan véi cac yéu
cau: bao dam dé ngudi dan co viéc lam, thu nhap toi thiéu; tham gia BHXH,
bao dam hd tro nhitng ngudi c6 hoan canh dic biét kho khin (tré em ¢ hoan
canh dic biét, nguoi cao tudi thu thap thip, ngudi khuyét tat ning, nguoi
ngheo...); bao dam cho ngudi dan tiép can duoc céc dich vu x& hoi co ban ¢
muc tbi thiéu (y té, gido duc, nha &, nuéc sach, théng tin), gép phan tung
buéc nang cao thu nhap, bao dam cudc sdng an toan, binh dang va hanh phuc
caa nhan dan”*. Myc tiéu cu thé vé BHXH va BHTN la: “Dén nam 2015, c6

“5TS. Nguyén Thi Lan Huong, ThS. Pang Kim Chung, ThS. Luu Quang Tuan, ThS. Nguyén Bich Ngoc, CN.
Ding Ha Thu-Vién Khoa hoc Lao dong va Xa hoi (2013), “Phét trién hé thong An sinh x& hgi ¢ Viét Nam
dén nam 2020”, Nxb Co quan phat trién ning lyc quéc té Puc (GIZ).
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khoang 18 triéu ngudi tham gia BHXH (17,2 triéu nguoi tham gia BHXH bit
budc va 800 nghin nguoi tham gia BHXH tu nguyén), chiém 33% tong luc
luong lao dong; 11 triéu lao dong tham gia BHTN, chiém 20% téng luc luong
lao dong. Bén nam 2020, c6 khoang 29 triéu nguoi tham gia BHXH (26 triéu
ngudi tham gia BHXH bt budc va 3 triéu ngudi tham gia BHXH tu nguyén),
chiém 50% tong luc luong lao dong; ¢ 20 triéu lao dong tham gia BHTN,
chiém 35% tong luc luong lao dong™. Vi thé, yéu cau dit ra hién nay ddi véi
viéc hoan thién phap luat vé BHTN Ia phai:

Thet nhat,bao vé quyén loi caa nguoi lao dong tham gia BHTN.

Nguoi lao dong 1a ddi twong dong dao nhat, dugc quan tAm hang dau caa
BHTN, cic quy dinh caa phéap luat vé BHTN ciing nham hudng dén muc tiéu
dau tién 13 dam bao viéc hd tro tét nhat vé tai chinh cling nhu tao diéu kién
thuan lgi dé nang cao trinh d6 tay nghé, tim kiém viéc lam dé nguoi lao dong
vuot qua kho khin va nhanh chong tim kiém cong viéc méi dé thoat khoi tinh
trang that nghiép. Cac quy dinh phép luat hién nay vé déi tugng tham gia
BHTN, muac huong, thoi gian hudong, kiéu kién huong TCTN cho nguoi lao
dong van con nhiéu diém chua that su hop 1y, chua dap tng duoc day du
nguyén vong cia ngudi lao déng. Cac quy dinh vé thu tuc huong TCTN, hd
tro dao tao nghé, gisi thiéu viéc 1am con nhiéu diém bat cap lam anh huong
dén quyén loi ciia nguoi lao dong khi tham gia BHTN. C6 thé n6i, viéc hoan
thién cac quy dinh phép luat 1a giai phép can thiét dé nguoi lao dong co thé
dugc dam bao quyén loi mot cach tét nhat khi tham gia va huong cac ché do
BHTN va khi d6 phap luat v& BHTN méi that su phat huy dugc duoc vai tro
dich thuc cia minh.

Thir hai, bao v¢ lg1 ich chinh ddng cua nguoi st dung lao dong khi tham
gia BHTN.

46 Nguyén Thi Lan Huong, Bang Kim Chung, Luu Quang Tuan, Nguyén Bich Ngoc, Bang Ha Thu-Vién
Khoa hoc Lao dong va Xa hoi (2013), “Phat trién hé thong An sinh xa héi ¢ Viét Nam dén nam 2020”, Nxb
Co quan phat trién nang luc quoc té bic (GIZ2).
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Bén canh nguoi lao dong, nguoi lao dong cling 1a mot trong nhitng d6i
tuong chu yéu va quan trong khong kém cua BHTN. Mic du ciing 1a d6i
tuong phai tham gia dong gop hang thang vao quy BHTN, nhung khac vai
nguoi lao dong, ngudi st dung lao dong khong dugc hudng cac 1oi ich truc
tiép tir cac khoan trg cap hay hd trg nhu ngudi lao dong. Thong qua viée dam
bao céc loi ich cho nguoi lao dong dé nguoi lao dong c6 thé nang cao ning
suat lam viéc, tr do s& mang lai cac lgi ich gian tiép cho nguoi lao dong.
Ciing chinh vi céc loi ich mang lai khong that sy rd rang nén rat kho dé xac
dinh, danh gia, cling nhu bao v¢ cac lgi ich chinh dang cho nguoi st dung lao
dong. Cac quy dinh phap luat hién nay déu theo hudng ting cudng bao dam
quyén loi cho ngudi lao ddng ma xem nhe viée dap tng cac loi ich chinh dang
cho nguoi st dung lao dong. Vi thé, yéu cau dit ra hién nay 13 phai bo sung
cac quy dinh dé dam bao cho viéc tham gia BHTN cua ngudi st dung lao
dong duogc thuan loi, nhanh chong hon dé nguoi st dung lao déng co thai do
tich cuc hon trong viéc chap hanh nghiém chinh cac quy dinh vé BHTN, qua
d6 mang lai lgi ich cho chinh ho, cho nguo1 lao dong lam viéc cho ho va cho
toan xa hoi.

The ba, hoan thién cac ché dinh khac cua Bo luat Lao dong vé: tién
lwong t6i thiéu, viéc 1am, hoc nghé, bao hiém x& hoi, hop déng lao dong, ...

BHTN Ia mot bo phan nam trong hé thong cac quy dinh caa phap luat
lao dong. Bai vay, mic du ¢ nhimg dic trung riéng nhung cac quy dinh vé
BHTN chi mang tinh doc lap twong dbi, cac quy dinh vé BHTN phai mang
tinh thdng nhat véi cac ché dinh khac duoc quy dinh trong Bo luat Lao dong
va lién quan, b6 sung mat thiét cho nhau khi trién khai ap dung trén thuc té.
Vi thé, bén canh hoan thién cac quy dinh vé BHTN phai can nhic hoan thién

cac quy dinh khéc trong Bo luat Lao dong hién hanh dé vira tao ra tinh thong
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nhat, trinh mau thuin, chong chéo, vira phat huy téi da tinh hiéu qua cua cac
quy dinh phap luat khi trién khai.

Thet i, X8y dung, hoc hoi cac quy dinh méi tién bo nhung phai ph hop
véi diéu kién kinh té x& hoi va xuat phat tir nguyén vong cua cac ddi tuong
tham gia BHTN, xuat phat tir yéu cau thuc té cta xa hoi thoi ky phat trién va
hoi nhap.

Nén kinh té x& hoi cua nuéc ta ngdy cang phat trién, xu thé hoi nhap
ngdy cang sau rong kéo theo su chuyén bién manh mé caa cac quan hé lao
dong, nhu cau lao dong. Vi thé doi hoi phap luat diéu chinh vé BHTN ciing
can ¢ nhitng budc hoan thién, tham khao hoc hoi cac quy dinh tién bo tir
phap luat cua qudc gia cd nén ASXH phat trién dé gép phan xay dung hé
théng cac quy dinh vé BHTN chit chg, tién bo. Tuy nhién can y thic dugc
rang cac quy dinh phap luat BHTN mudn mang tinh kha thi va mang lai hiéu
qua that su thi can duoc xay dung dua trén dic diém kinh té x& hoi, dac diém
thi truong lao dong, cling nhu cac xu thé hoi nhap cua dat nudc. Viéc hoc hoi
kinh nghiém tir cac nudc 1a diéu can thiét nhung phai c6 chon loc va c6 su
diéu chinh cho phl hop véi cac diéu kién, dac diém cua phép luat Viét Nam.

Thet nam, phai tuan tha theo dinh huéng, muc tiéu phat trién cua Dang
va Nha nudc da dé ra ddi voi chinh sach ASXH, BHXH n6i chung va BHTN
noi riéng.

BHTN 1a mot b phan caa BHXH, nam trong hé thong ASXH. Vi thé,
viéc xay dung, hoan thién cac quy dinh phap luat vé BHTN phai tuyét doi
tuan thii cac dinh hudng, muc tiéu phét trién cia Pang va Nha nuéc, khong
duoc trai véi cac nguyén tic caa phap luat lao dong, c6 nhu vay mai tao ra su
théng nhat giita cac dinh hudng, chinh sach phap luat va cac quy dinh phép
luat, sy thong nhat giira cac quy dinh phap luat véi nhau, nham ting cuong

hiéu qua thyc thi phap luat trén thyc té.
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3.3. Hoan thién va nang cao hi¢u qua ap dung phap luit vé bao hiém
thét nghiép

3.3.1. Gidi phap hoan thi¢n phdp ludt vé bio hiém thit nghiép

Thir nhit, phap ludt can quy dinh bd sung thém cac dbi twong tham gia
BHTN. Dé phu hop voi cac dic diém vé co cdu lao dong, ciing nhu sy chuyén
dich cua thi truong trong thoi gian téi, phap luat nén bo sung thém cac ddi
tugng thudc dién tham gia BHTN gém: Lao dong nudc ngoai va lao dong
nong thon.

Nguoi lao dong nudc ngoai dén 1am viée tai Vit Nam vé6i sb lugng ngay
cang tang trong nhimg nim qua, déng gép mot phan khong nho cho su phat
trién cta nén kinh té xa hoi dat nude. Tuy nhién, cac quyén loi vé lao dong
cua ddi tuong nay van chua dugc bao dam, ho phai chiu thiét thoi nhiéu lgi
ich so véi lao dong trong nudce. Nhitng lao dong nudc ngoai khi lam viée tai
Viét Nam van phai d6i dién véi trinh trang that nghiép nén ho ciing c6 nhu
cau tham gia BHTN dé c6 thé nhan duoc su hd trg tir Nha nudc khi kho khan.
Vi thé, viéc xem xét mé rong doi twong ngudi nude ngoai tré thanh dbi tuong
tham gia BHTN sé& gop phan dam bao sy binh dang giita lao dong Viét Nam
v6i lao dong nudc ngoai, phit hop vai phap luat qudc té, cac cam két qubc té
ma Viét Nam dang tham gia. Quy dinh nhu vay c6 thé tao diéu kién dé lao
dong nudc ngoai dugc hd trg mot phﬁn nao dé vé tai chinh, giai quyét kho
khan trudc mat, tim kiém cong viéc va tiép tuc dong gop cho nén kinh té Viét
Nam, qua d6 gop phan 6n dinh x3 hoi, thu hat thém nhiéu nguoi lao dong
nudc ngoai ¢ trinh dg, tay nghé dén Viét Nam lam viéc.

Nguoi lao dong nong thon 1a dbi twong chiém ty trong cao nhat trong co
cau lao dong cua nudc ta hién nay, voi dac thu cong viée phu thudc nhiéu vao
diéu kién thoi tiét, gap nhiéu rui ro do thién tai nén nguy co roi vao tinh trang

that nghiép 1a rat cao. Thé nén, doi tugng nay rat can nhan dugc su quan tam,
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tao diéu kién tré thanh ddi tuong tham gia BHTN dé c6 thé nhan duoc su hd
trg ciia Nha nude khi gip khé khin do that nghiép. C6 thé néi, giai quyét kho
khin vé kinh té ctia nhém ddi twong nay, gitp ho trang trai cudc séng va co
thu nhap on dinh s& gop phan rat 16n trong viéc thuc ddy phat trién kinh té xa
héi khu vuce nong thon, gop phan chuyén dich co cdu nén kinh té, dam bao an
ninh lvong thuc va trat tu xa héi. Ngoai ra, voi ) lugng dong ddo nhu hién
nay, néu ddi twong nay tham gia BHTN s& gitip quy BHTN c6 thém mot
nguon thu dang ké.

Thit hai, phép luat can diéu chinh diéu kién huong cac ché d6 BHTN.

Phép luat can diéu chinh quy dinh vé diéu kién huong BHTN d6i voi
truong hop nguoi lao dong that nghiép da déng tir du 12 thang tré 1én nhung
khong nam trong pham vi 24 thang hodc 36 thang trudc khi chAm dut hop
déng theo quy dinh van du diéu kién duoc huéng BHTN néu ho c¢6 1y do
chinh dang.

Trong trudng hop ngudi lao dong bi dm dau, bi tai nan hodc c6 nhitng 1y
do bat kha khang dan dén ho khong thé dong BHTN thudc pham vi 24 thang
hodc 36 thang trude khi chdm dut hop dong lao dong, nhung trong khoan thoi
gian trudc do6 ho da tham gia dong gop du 12 thang trd 1€n thi phap luat nén
tao ra quy dinh mé cho cac ddi tuong d6 dugc huong BHTN. Vi cac ddi
tuong nay da c6 mot khoang thot gian dong gop vao quy BHTN nhung chua
duoc hudng ché do nao tir BHTN, hon nita véi nhitng lao dong roi vao truong
hop nay thi stc khdée va kha nang lao dong ctua ho da bi giam sut nghiém
trong nén s& cang kho khan hon trong viéc trang trai cudc séng va tim kiém
cong viéc mai.

Chinh vi thé, tac gia dé xuat nén xem xét bd sung quy dinh phép luat vé
diéu kién huong TCTN theo hudng: “Truwong hop lao déng om dau hodc tai

nan lao dong phai diéu tri dai han va sau thoi gian diéu tri cham dirt hop
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dong lao dong thi chi can trude d6 da tham gia déng BHTN tir 12 thing tro
lén van cé thé dwoe hwéng TCTN .

Thit ba, diéu chinh thoi gian huong TCTN hop 1y hon cho ngudi lao
dong.

Theo quy dinh hién nay, ngudi lao dong dong BHTN tir da 12 thang dén
36 thang thi dugc huong 03 thang TCTN, sau d6 cur dong du thém 12 thang
moi dugce cong thém 01 thang huong TCTN va thoi gian huong tbi da 1a 12
thang. T quy dinh nay c6 thé suy ra nguoi lao dong dong téng cong 144
thang (12 niam) thi mé&i duoc huong 12 thang TCTN. C6 thé thdy gi6i han vé
thoi gian duge huong TCTN khong qua 12 thang 1a hop 1y, tuy nhién dé dugc
hudng TCTN trong thoi gian tdi da 13 12 thang thi nguoi lao dong phai dong
BHTN trong thoi gian rat 1au, day 1a mot diéu thiét thoi cho ngudi lao dong.
Bén canh d6, con ton tai sy thiéu cong bang gitta nhitng ngudi tham gia dong
12 thang va nhitng nguo1 dong 36 thang vi mdc du co su chénh 1éch kha dang
ké vé thoi gian déng nhung ho déu nhan duogc TCTN trong thoi gian 13 03
thang nhu nhau. Dé khic phuc tinh trang ndy, nham dam bao su cong bang
gilta nhitng nguoi lao dong cung tham gia BHTN, tao ra su hop 1y hon giira
thoi gian dong va thoi gian huong TCTN dé dam bao hon quyén lgi cho
ngudi lao dong, ching ta ¢ thé tham khao kinh nghiém cta Pic trong cic
quy dinh vé thoi gian huéng TCTN cho nguoi lao dong.

Phép luat Pic ciing quy dinh ngudi lao dong phai dong BHTN it nhat 12
thang thi mé&i duoc huong TCTN va vé thoi gian huong TCTN tdi da ddi véi
nguoi lao dong chua dii 50 tudi ciing 1a 12 thang, thé nhung thoi gian hudng
tuong tmg véi thoi gian tham gia dong BHTN duoc quy dinh chi tiét hon.
Theo do, nguodi lao dong dong 12 thang thi dugc hudng 06 thang, 16 thang thi
dugc hudng 08 thang, 20 thang thi dugc hudng 10 thang, 24 thang thi dugc

huong 12 thang, trén 24 thang ddi voi ngudi chua du 50 tudi thi ciing chi
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dugc huong 12 thang (Xem thém phu luc 1). Co6 thé thay, voi quy dinh nhu
vay thi rd rang quyén loi vé thoi gian hudng tuong tmg voi thoi gian dong cua
ngudi lao dong duge dam bao hon rat nhiéu va ciing khong dan dén sy bat
binh dang qua 16n vé quyén loi dugce huong gitra nguoi chi dong 12 thang voi
ngudi dong 24 thang va 36 thang. Du biét rang, néu ching ta 4p dung quy
dinh nhu phép luat Pirc thi ganh ning cho quy BHTN s& ting 1én rat nhiéu,
tuy nhién véi sd thu ngdy cang ting va quy md ngay cang 16n thi trong thoi
gian t6i chiing ta nén can nhic diéu chinh quy dinh theo hudng nay, co thé 1a
v6i thoi gian hudng it hon ciia Pic nhung nén c6 quy dinh lam rat ngan su
chénh léch giita thoi gian dong va huong nhu quy dinh ciia Pac dé dam bao
quyén loi cho nhitng lao dong that nghiép va su binh ding v6i nhau vé quyén
loi gitra ho.

Ngoai ra, c6 thé xem xét 4p dung quy dinh ctia phap luat Puc vé can clr
tinh thoi gian huong TCTN. Phéap luat Viét Nam chi can cir cha yéu vao thoi
gian tham gia dong BHTN dé quyét dinh dén thoi gian duoc huong TCTN.
Phép luat Puc ciing can clr vao tiéu chi nay nhung két hop véi mot tiéu chi
nita, d6 1a d tudi ctia ngudi lao dong khi that nghiép. Su két hop giira hai yéu
t6 nay 1am can ctr dé tinh thoi gian huong TCTN cho ngudi lao dong 1a rat
hop 1y. Boi 18 nhitng nguoi lao dong di 16n tudi thi kha nang tim kiém viéc
lam méi cua ho 1a rat thip, ning suat lao dong ciling giam di nén kha ning
dam bao cho cudc song ciia ho s& ngay cang khé khan hon. Trong khi, néu ho
d3 tham gia dong BHTN trong nhiéu nam thi chimg t6 ho di c6 cong hién
nhiéu cho nén kinh té, sb tién ho dong vao BHTN cling rat nhiéu. Vi thé ho
xtng dang duoc huong TCTN trong thoi gian dai hon so voi cac dbi tuong
khac va nhu vy méi dam bao dugc yéu t6 cong bang. Theo dé, phap luat
Ptic quy dinh cu thé nhu sau: Nguoi lao dong tir du 50 tudi dén 55 tudi néu

dong 30 thang trd 1én thi c¢6 thé huong 15 thang, tir da 55 tudi dén 58 tudi néu
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dong tir 36 thang trd 1én thi c6 thé hudong 18 thang, tir du 58 tudi trd 1én néu
dong 48 thang trd 1én thi co thé huong muc cao nhat 1a 24 thang (Xem thém
phu Iyc 1). C6 thé thiy, v6i do tudi cang cao va thoi gian dong BHTN cang
lau thi ngudi lao dong c6 thé duge huong TCTN trong thoi gian cang dai va
t6i da c6 thé 1én dén 24 thang. Pay 13 mot quy dinh tién bd va dam bao su
cong bang ma phap luat Viét Nam nén can nhic van dung dé hoan thién quy
dinh hién tai vé thoi gian huong TCTN cho nguoi lao dong.

Thir tu, diéu chinh vé mic huéng TCTN cho ngudi lao dong.

Hién nay, mirc huong TCTN theo quy dinh cua phéap luat Viét Nam la
60% mirc tién luong thang dong BHTN cuia 06 thang lién ké trude khi that
nghiép. Trén thuc té thi mic hudng 60% la mic huong hop 1y va viée gidi
han khéng vuot qua 5 1an murc lvong co sd hodc murc lwong tdi thiéu ving ddi
v6i timg loai lao déng cu thé 13 phu hop véi diéu kién kinh té x3 hoi nudc ta.
Tuy nhién, mtc hudng 60% 1a mic duoc quy dinh chung cho tit ca cac dbi
tuong, diéu nay din dén mét thuc trang la ddi véi mot sd nguoi lao dong la
phtt hop, c6 thé dam bao nhu cau thiét yéu cua cudc sdng trong thoi gian that
nghiép nhung véi mot sé ngudi thi mic huong nay van chua du. Dbi véi
nhiing lao dong doc than, sbng mot minh thi ho chi dung sd tién tro cap nay
dé phuc vu nhu cau cho chinh ho. Nhung gia sir ho 13 lao dong chinh trong gia
dinh, hodc phai nudi dudng, cdp dudng cho con chwa dén d6 tudi lao dong
hodc ngudi phu thudc khac ma khong c6 kha nang lao dong thi so tién TCTN
v6i mirc huong chi bang 60% tién luong chua chic da du trang trai.

Khac vo1 quy dinh cta phéap luat Viét Nam, phéap luat ctia Puc cling quy
dinh muc hudng 13 60% nhung 1a cho cac ddi tugng séng doc than, con cac
dbi twong c6 nudi con thi mic hudng s& cao hon 1a 67%*. Véi mic hudng

cao hon nhu vy, s& gop phan giam bdt ganh ning cho ngudi lao dong. Mic

47 Bundesagentur fiir Arbeit (2015), “To roi cho nguoi that nghiép”, Nxb GGP Media GmbH, PéRneck.
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di quy dinh nay dan dén su khac nhau vé mirc hudng gitta nhitng ngudi lao
dong c6 cung thoi gian dong va sb tién dong hang thang, tuy nhién day 1a quy
dinh thé hién sy san sé voi nhau giita nhitng ngudi cing tham gia BHTN, thé
hién su quan tdm ctia Nha nudc khong chi dbi voi nguoi lao dong that nghiép
ma con dbi voi ca gia dinh ho. Pay 1a mot quy dinh mang tinh nhan van va
tinh x4 hoi sau sidc ma phap luat Viét Nam co6 thé xem xét bd sung vao quy
dinh hién hanh.

Thit ndm, thay doi quy dinh vé tién lwong lam cin cir dong BHTN.

Theo quy dinh hién nay, mirc déng BHTN duoc tinh dya trén co sé tién
lvong hang thang cua ngudi lao déng. Po6i voi ngudi lao dong thude d6i
tugng thue hién ché d6 tién luong do Nha nudc quy dinh thi khong c6 van dé
gi. Nhung ddi voi nguoi lao dong dong BHTN theo ché do tién luong do
nguoi sir dung lao dong quyét dinh thi trén thyuc té nay sinh rat nhiéu van dé.
Hién nay, sd tién dong vao quy BHXH néi chung va quy BHTN noi riéng
duoc trich ra tir tién luong hang thang ciia ngudi lao dong theo ti 18 phan traim
do Nha nuéc quy dinh. Nguoi str dung lao déng ciing phai dong gép mot sb
tién tuwong tmg. Vi thé, tién luong ctia nguoi lao dong cang cao thi sb tién
dong BHTN ciing cang cao. Tuy nhién tim 1y ctia mot sé ngudi lao dong
thuong khéng mudn trich qua nhiéu tir tién lwong dé ndép vao quy BHTN.
Nguoi sir dung lao dong thi luén tim cach dé giam thiéu sd tién phai dong
BHTN cho nguoi lao dong hang thang, con nguoi lao dong thi thudong & vi tri
thé yéu, con phu thudc vao nguoi sir dung lao dong nén thuong dé& dang dong
y thoa thuan véi nguoi sir dung lao dong vé mirc lwong trong hop dong thap
hon so v61 muc luong thuc té duoc nhan. Viée phat hién ra hanh vi nay cta
co quan bao hiém 1a rat kho khan. Chinh thuc t& nhu vay da lam ton that rat
nhiéu cho ngudn thu ctia quy BHTN. Vi 1& d6, nhu cu cap thiét diat ra 1a can

thay doi quy dinh vé tién lwong 1am cin ct dong BHTN s& dugc tinh trén co
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so tién luong, tién cong thuc té tra cho ngudi lao dong, dé tranh truong hop
ngudi st dung lao dong ty minh hodc phdi hop voi ngudi lao dong tron tranh,
b6t tién dong vao quy BHTN.

3.3.2. Gidi phdp ning cao hiéu qud dp dung phdp ludt vé bio hiém
thit nghiép

C6 thé néi, van dé hoach dinh, ban hanh chinh sach, soan thdo quy dinh
phap luat mot cach hop 1y, sao cho cé thé diéu chinh kip thoi cac quan hé x3
hoi phat sinh va phu hop véi dic diém, dicu kién phat trién kinh té xa hoi cia
dat nudc 1a diéu khong hé dé dang. Nhung bién phap lam cho céc chinh sach,
cac quy dinh d6 dugc thuc thi, &p dung mot cach hiéu qua va triét dé, thuc su
di vao thuc té doi séng, duoc quén chung lao dong don nhéan va van dung mdt
cach hiéu qua 1a diéu con kho khin hon. Chinh vi thé, bén canh viéc quan tdm
dén diéu chinh cac quy dinh cta phap luat vé BHTN sao cho hop 1y, tién bo
thi can 4p dung song hanh véi cac giai phap that su phu hop dé giup cho cac
quy dinh ndy duoc 4p dung trén thue t&é mot cach hiéu qua nhat.

Céc giai phap dit ra truéc hét phai mang tinh thiét thuc, dap ung duoc
tAm tu, nguyén vong cta cac ddi tuong tham gia BHTN, sau d6 1a phai phu
hop vé6i diéu kién kinh té x3 hoi va gop phan hd tro cho cac quy dinh phap
luat diéu chinh vé BHTN c6 thé phat huy triét dé chirc ning ctia né khi dugc
ap dung trén thuc té.

Thir nhdt, can tang cudng hon nita cong tac thong tin, tuyén truyén veé
cac ché do, chinh sach vé BHTN véi nhiéu hinh thirc phut hop véi timg nhém
d6i tuong nham nang cao nhan thirc vé BHTN, nhat 13 ngudi lao dong & ving
néng thoén, ving siu ving xa, bién gidi hai dao, ngudi lao dong phd thong
trong cac khu cong nghiép. Bén canh do, can tiép tuc t6 chirc cac hoi nghi tap
huin cho céan b thuc hién chirc nang chuyén mon tai cac co quan BHTN, cén

bo nhan sy tai cac doanh nghiép.
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Vén dé ndm bét thong tin va hiéu biét vé phap luat cua cac dbi tuong
tham gia BHTN déng vai tro rit quan trong trong viéc chap hanh cic quy dinh
phap luat, huong Gmg cac chinh sach cia Nha nude. Néu duge trang bi nhiing
hiéu biét can thiét, cac d6i tuong tham gia BHTN s& chu dong huong cic
quyén ctua minh mot cach hiéu qua hon va ciing thuc hién cac nghia vu cia
minh mét cach tich cuc hon. Khi cac ddi tuong nhan théy duoc nhiing diém
tich cuc, cling nhu tinh nghiém minh trong quy dinh cta phap luat va thay
dugc lgi ich ma cac quy dinh d6 mang lai cho ban than ho, gia dinh ho va cho
toan xa hoi thi y thirc chap hanh phap luat, long tin vao phap luat cia ho s&
tang 1én. Piéu d6 ciing ddng nghia véi viée cac sai pham do coi thudng phap
luat, thiéu hiéu biét vé phap luat sé giam di. C6 nhu vay, cac quy dinh, chinh
sach vé BHTN mdi that su phat huy duoc hiéu qua twong xtmgvéi su ky vong
cua Nha nudc va xa hoi.

Bén canh do, cac can bd thuc hién chirc nang chuyén mon tai cac co
quan BHTN, can bd nhan sy tai cac doanh nghiép néu dugc thudng xuyén
trau doi, nang cao trinh do chuyén mon, nghiép vu, dugc tap huan, phd bién
kip thoi vé cac quy dinh médi ctia BHTN ciing s& giup cho cong tac trién khai
thuc hién cac quy dinh BHTN duoc troi chay, hiéu qua hon rat nhiéu.

Thit hai, phai xay dung va thuc hién cac bién phap dé quan 1y lao dong
mot cach hi€u qua, 1am co sé cho viéc xac dinh, nam bat cac di tuong tham
gia BHTN va thuc hién cac ché 46 BHTN.

Quyén quan 1y nha nudc vé lao dong thuc chat 13 sy thé hién quyén luc
nha nudc trong linh vuc lao dong nham bao vé tot nhat cho cac chu thé tham
gia quan h¢ lao dong. Nha nudc thuc hién viéc quan ly lao dong trong nén
kinh té thi truong trudc hét 1a dé bao vé cac bén tham gia quan h¢ lao dong,

bao dam quyén tu do ctia cac bén tham gia quan hé lao dong, phat hién, ngin
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chin cac hanh vi vi pham phap luat cac bén tham gia*. Thyc té hién nay, hé
théng quan 1y lao dong cua nude ta néi chung va quan 1y lao dong tham gia
BHTN néi riéng van con thiéu dong bo, chi mang tinh twong ddi vi thé anh
hudng khong nho dén viéc nam bét va xac dinh chinh xac cac ddi tugng tham
BHTN va cong tac trién khai thuc hién cac ché do BHTN cho nguoi lao dong
mot cach cong béng, minh bach. Hién tugng gian dbi trong hd so van dang
ton tai pho bién hay céc hop dong lao dong gia tao dé trén tranh nghia vu
dong BHTN cuia cac chu st dung lao dong van dang xay ra. Thuc trang trén
mot phan thude vé ¥ thire nhung mét phan 13 do co ché quan 1y con thiéu hiéu
qua. Chinh vi vay, dé xay dung va thyc hién cac bién phap quan 1y lao dong
mot cach hiéu qua thi Nha nudc phai thé hién su diéu hanh cta minh ca & tim
vi m6 va vi md ddi voi qua trinh quan 1y lao dong, chinh diéu do sé tic dong
truc tiép dén cac chinh sach ctia Nha nudc dbi véi xa hoi, trong d6 co6 chinh
sach va cac quy dinh vé BHTN. Cac bién phap phai dua trén nhitng yéu cau
nhét dinh:

- Céc bién phap dé ra phai linh hoat, tao diéu kién thuan loi cho ca nguoi
lao dong va ngudi st dung lao dong tu thuong luong va quyét dinh dé xay
dung mdi quan hé lao dong hai hoa 6n dinh nhung khong phai 13 long 1éo ma
phai c¢6 co ché giam sat rd rang, cong tac thanh tra kiém tra dinh ky dé som
phat hién, xur 1y nhitng sai pham.

- Bén canh d6, cong tac thong tin, quy hoach phét trién thi truong lao
dong phai dugc quan tdm day manh. Thoi gian qua, cong tac hé thong du bao
& cap quoc gia ciing nhu ¢ ting dia phuwong va thong tin thi trudng lao dong
chua duoc quan tdm thich dang da dan dén cong tic hudng dan, dinh hudng

hoat dong thi truong lao dong con bi dong, hiéu qua thép; dao tao chua gén

% \V/ién Thé Giang (2010), “Quyén qudn Iy lao dong va giai phép hoan thién phap ludt qudn 1 nha nuéc vé
lao déng”, Tap chi Nghién ctu lap phap, Van phong Quoc hoi, (18), tr. 34 — 40.
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v6i nhu cau; ngudi lao dong va ngudi that nghiép thiéu thong tin vé viée lam;
nguoi sir dung lao dong thiéu thong tin vé cung cau trén thi truong lao dong,
anh huong dén dau tu, phat trién san xuat; co quan quan 1y nha nudc thiéu
thong tin dé phén tich, danh gia va xdy dung chinh sach thi truong lao dong
pht hop v6i nhu cau phat trién ngay cang cao cua nén kinh t&*°,

- Ngoai ra, mudn hoat dong quan 1y lao dong vé BHTN duoc hiéu qua
thi phai tao diéu kién thuan loi cho t6 chuc cong doan tham gia vao hoat dong
quan 1y. Vi ¢ thé néi to chirc cong doan 1a ciu ndi quan trong giira cac dbi
tuong tham gia BHTN va co quan quan 1y nha nudc, vira hd trog Nha nude
trong cong tac tuyén truyén van dong, vira 1a phan hoi tinh hinh, hiéu qua
chép hanh BHTN tai tung don vi.

Thit ba, vé phia nguoi lao dong phai ty trang bi nhiing hiéu biét can thiét
dé bao dam quyén loi cia minh khi tham gia BHTN va c6 ¥ thic gop phan
xay dung, hoan thién hé thong phap luat vé BHTN.

Trong qua trinh tham gia BHTN, bén canh nd luc tuyén truyén, gido duc,
tao diéu kién cua cac co quan c6 tham quyén, nguoi lao dong phai c6 ¥ thirc
tu giac trong viéc tim kiém thong tin, nang cao hiéu biét vé phap luat BHTN
dé tu bao dam quyén loi chinh dang cho ban than minh. Pong thoi, khi phat
hién ra nhitng van dé con kho khin, anh huéng dén quyén loi cta ban than va
nguoi khac, ngudi lao dong nén cé nhitng phan hoi dbi voi cac co quan co
tham quyén dé Nha nudc c6 thé dua ra nhitng diéu chinh kip thoi nham nang
cao hi€u qua cua cong tac thuc hién cac quy dinh vé BHTN. Bén canh do,
nguoi lao dong phai manh dan t6 giac nhitng hanh vi sai trai, vi pham phap
luat, gay hai cho quy BHTN dé Nha nudc c6 nhimg bién phap rin de, xtr 1y

nghiém minh.

% Vién Thé Giang (2010), “Quyén qudn Iy lao dong va giai phép hoan thién phap ludt qudn 1 nha nuéc vé
lao déng”, Tap chi Nghién ctu lap phap, Van phong Quoc hoi, (18), tr. 34 — 40.
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Ngoai ra, nguoi lao dong phai phdi hop tét voi ngudi str dung lao dong
trong viéc chdp hanh nghiém chinh cic quy dinh vé BHTN d¢é lai loi ich cao
nhét cho cac d6i tuong; lién h¢ chat ché voi td chic cong doan noi lam viéc
dé d4u tranh doi hoi cac quyén loi chinh dang khi tham gia BHTN; khong
thoa thuan cung thuc hién cac hanh vi ddi tra véi nguoi str dung lao dong gay
that thoat ngudn thu ciia quy BHTN.

Thir tur, vé phia ngudi sir dung lao dong phai nhan thiy dugc cac loi ich
ma BHTN mang lai, c6 ¥ thirc trach nhiém véi nguoi lao dong va chap hanh
nghiém chinh cac quy dinh vé BHTN.

Pé cac quy dinh cia BHTN phét huy duoc hiéu qua cao nhat thi y thic
chap hanh cua cac dbi tuong tham gia 13 hét sirc quan trong. Ngudi str dung
lao dong phai c6 trach nhi¢m dbi véi nguoi lao dong lam viéc cho minh, nhan
thay dugc cac loi ich to 16n ma BHTN mang lai va chap hanh nghiém chinh
cac quy dinh tir viéc: trung thuc trong ndp hd so tham gia BHTN, khai bao vé
tién luong lam can cr déng BHTN ciia nguoi lao dong, dong BHTN dung
han, t6 chirc ddo tao nang cao trinh d6 k¥ ning nghé cho ngudi lao dong mat
cach nghiém tdc,... Viéc chip hanh nghiém chinh cac quy dinh vé BHTN cua
nguoi lao dong khong nhiing gép phan dam bao loi ich cho chinh ho, quyén
loi cia ngudi lao dong lam viéc cho ho ma con gbp phan gitp cho cac co
quan c6 thAm quyén thuén loi hon trong viée trién khai cac quy dinh trén thyc té.

Thir ndm, nang cao hiéu qua coéng tac dao tao nghé cho ngudi lao dong
that nghiép dé khuyén khich nguoi lao dong diang ky hoc nghé.

Thuc trang hién nay, ngudi lao dong that nghiép chi cha yéu quan tam
dén viéc nhan TCTN, con ty 1& nguoi lao dong tham gia hoc nghé 13 rét thap.
C6 thé nhan thay, TCTN chi 1a khoan hd tro tai chinh tam thoi va néu thoi
gian huong TCTN két thuc ma ngudi lao dong van chua tim duoc viée lam dé

c6 thu nhép thi cudc song cua ngudi lao dong s€ tré nén kho khan vo cung.
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Tim kiém viéc 1am phu hop 1a diéu rat kho khin ddi v6i nguoi lao dong trong
bdi canh nén kinh té hién nay. Vi thé, ché d6 vé dao tao nghé cho nguoi lao
dong that nghiép 1a mot ché do rat hitu ich cho nguoi lao dong. Tuy nhién 1y
do khién nguoi lao dong khong min ma véi ché do nay mot phan 1a do cong
tac trién khai thuc hién con nhiéu khé khan, bt cap. Nguoi lao dong thuong
tu chon cho minh giai phap 1a vira nhan tién TCTN vira lam du cac cong viée
tam thoi dé kiém thém mot chat thu nhap va ct nhu thé ngudi lao dong cang
kho tim dugc cong viéc méi phu hop, hoic néu may man tim duoc thi kha
nang that nghiép trd lai 1a rat cao.

Véi thuc té hién nay, cac co s dao tao chi dao tao nhitng nghé don gian,
khdng quan tam t&i nhu cau va thuc té nghé nghiép cua lao dong that nghiép,
bén canh d6 1a quy dinh vé kinh phi dao tao con thap va thoi gian dao tao
ngan... 1a nhiing ly do khién cho viéc dao tao nghé sau that nghiép khong
phat huy duoc hiéu qua. Trong khi d6, cac doanh nghiép thi lubn mubn nhan
nguoi lao dong that nghiép da dugc dao tao 1anh nghé, dé han ché chi phi dao
tao lai, diéu nay cang gay kho khin cho ngudi lao dong. Bé giai quyét van dé
nay, c6 y kién cho rang can diéu chinh quy dinh phap luat theo hudng ting
thoi gian dao tao nghé va chi phi dao tao nghé dé ngudi lao dong cé co hoi
dugc dao tao nhiing nganh nghé cé trinh d6 cao hon, véi chat luong dao tao
t6t hon. C6 quy dinh nhu vay mai gop phan nang cao hiéu qua cua cong tac
dao tao nghé cho nguoi lao dong. Tir d6 trinh do lao dong s& duoc nang cao
hon, co hoi tim kiém viéc 1am méi cua ho ciing ting 1én va ngudi lao dong s&
c6 thai do tich cuc hon trong viéc thu huong quyén loi tir ché do nay.

Quan diém va giai phap giai quyét van dé nhu vay 1a co co sd. Tuy nhién
néu xét trén tong thé vé diéu kién kinh té xa hoi dat nude, ciing nhu tiém luc
cua quy BHTN hién nay thi giai phap nay chua mang tinh kha thi. Boi vi, voi

viéc tang thoi gian va chi phi dao tao nghé sé tao ra ganh ning rat Ién cho quy
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BHTN. Quy BHTN hién nay cha yéu dua vao ngudn thu tir nguoi lao dong,
nguoi sir dung lao dong voi mie thu khé thap va moét phan hd trg khdng Ién
tir ngan sach nha nudc nhung phai chi cho rat nhiéu nhiing ché do, cong tac
trién khai, quan ly. Néu gia str c6 nhing giai doan vi Iy do bién dong vé kinh
té dan dén sé lao dong that nghiép tang 1én dot bién, sb tién chi cho TCTN sé&
tang 1én rat nhiéu cong véi viéc sé luong ngudi lao dong tham gia hoc nghé
cling tang theo thi kha nang quy BHTN roi vao tinh trang thiéu hut do bdi chi
1a rat cao, nhu vay s& gay ra nhitng hau qua rat nghiém trong. Chinh vi vay,
giai phap tang thoi gian va chi phi dao tao nghé chi nén trién khai trong twong
lai, khi ngudn quy BHTN cuia nudc ta doi dao hon, khi diéu kién kinh té xa
hoi cua dat nudce phat trién hon nita va Nha nude ¢o diéu kién hd trg cho quy
BHTN nhiéu hon thi chung ta méi ¢6 thé timg budc thuc hién giai phap néu
trén. Con thyc té hién nay, chling ta can dé ra nhiing giai phap mang tinh phu
hop va dé dang trién khai hon nhur:

- Cac nganh chtic nang can c¢6 nhitng du bao nhu cau thi trudng lao dong
chinh xéc, t6t nhat dé dinh hudng, tu van nghé phu hop cho ngudi lao dong
nhanh chong tim duoc viéc lam moi.

- Céc co s& dao tao can truc tiép tu van cho ngudi lao dong, dé ngudi lao
dong hiéu rd hon cac nghé mudn hoc, d6i mdi phuong phap, nang cao chat
lugng dao tao. Ngoai ra, cac truong, trung tdm cling nén m¢ thém cac 16p dao
tao k¥ nang mém cho nguoi lao dong, giup nguoi lao dong trang bi k¥ ning
can thiét khi di xin viéc, 1am viéc tai moi trudng moi.

- Céc trudng nghé khi day nghé cho ngudi lao dong can lién kiét voi
doanh nghiép dé dao tao theo yéu cau ciia doanh nghiép, khi d6 méi co thé

dam bao dugc dau ra va nhu vay nguoi lao dong maéi cé viée lam ngay.
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- Ban than nguoi lao dong that nghiép khi duoc nhan vao lam viée ciing
can c6 ¥ thirc va tac phong cong nghiép dé thich nghi va gang b6 1au dai véi
cong vi¢c moi, tranh tinh trang lai roi vao tinh trang thét nghiép.

Thir sdu, tiép tuc duy tri va ning cao hiéu qua cta cong tac hd trg kinh
phi do tao, bdi dudng, ning cao trinh d6 ky ning nghé dé duy tri viéc lam
cho nguoi lao dong.

C6 thé nodi, viéc gitp cho ngudi lao dong nhanh chong tim dugc viée 1lam
méi dé co6 thu nhép 1a diéu hét sirc quan trong, nhung viée giup cho ho co thé
gang bo 1au dai voi cong viéc mai do, tranh roi vao tinh trang that nghiép 1an
hai 1a diéu con quan trong hon. Nam bat tim quan trong d6, ché dinh vé
BHTN duogc quy dinh trong Luat Viéc lam 2013 da bo sung quy dinh mai vé
cong tac hd trg kinh phi dao tao, bdi dudng, nang cao trinh d6 k¥ ning nghé
dé duy tri viéc lam cho nguoi lao dong. Sau chi hon mot ndm thuc hién,
ching ta van chua dénh gia toan dién vé hiéu qua ma quy dinh nay mang lai
nhung budc dau di thdy duoc nhimg tin hiéu tich cuc. Vi thé, yéu cau dit ra
hién nay 1a tiép tuc duy tri va c¢6 cac cach thirc cy thé dé nang cao hiéu qua
ctia cong tac trién khai quy dinh trén thyc té.

Thir bay, ting cudng cong tac phdi hop gilta cac co quan cé lién quan
trong viéc thuc hién cac quy dinh dé tao diéu kién thuan loi hon nita cho
nguoi lao dong khi tham gia va thu hudng chinh saich BHTN. Pac biét 1a tang
cudng su phdi hop giita cac S¢ Lao dong-Thuong Binh va X3 hoi véi cac co
quan BHXH trong cong tac thuc hién cac ché do cho nguoi lao dong duoc
hudéng BHTN.

C6 thé n6i, mot phan nguyén nhan anh hudng dén hiu qua cua cac quy
dinh vé BHTN trén thyc té dén tir cong tac phdi hop chua an ¥, thiéu thdng
nhat giita cac co quan c6 tham quyén. Thé nén, giira cic co quan ndy can c6

nhitng bién phap, cach thuc trao d6i thong tin, phdi hop thyc hién, phan chia
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nhiém vu mot cach hop 1y hon, tranh sy mau thudn, chong chéo dé mdi co
quan c6 thé thuc hién t6t hon nhiém vy, chirc ning ctua minh va gop phan
gitp cho cac quy dinh vé BHTN dugc van hanh mot cach troi chady, hi¢u qua,
tranh gy ra nhiing tré ngai, phién ha cho cac dbi tuong tham gia BHTN, dic
biét 13 nguoi lao dong that nghiép.

Thir tam, ting cudng coéng tac thanh tra, kiém tra viéc thuc hién BHTN
ctia co quan bao hiém va cua cac doanh nghép. Qua d6 c6 thé kip thoi phat
hién, ngan chan, dua ra ché tai xur phat du strc ran de ddi vai cac bén lién quan
c6 sai pham trong thyc hién BHTN; hanh vi lam dung chinh sich BHTN dé
tryc 1oi; nhitng doanh nghiép chay y, no dong va tron tranh trach nhiém dong
BHTN.

Cac quy dinh phap luat vé BHTN du c6 hop 1y dén dau ciing khong thé
phat huy hét hiéu qua ctia noé néu khéng dugc chap hanh mot cach nghiém
chinh. Vi thé rat can thiét phai c6 cong tac thanh kiém tra mot cach hiéu qua
va thuong xuyén dé kip thoi nam bat tinh hinh, tao cho cac ddi tugng tham
gia ¢ y thitc chap hanh quy dinh mot cach nghiém tic hon. Bén canh dé, viéc
phat hién kip thoi cac hanh vi sai pham va xt 1y nghiém s& gitip giam thiéu
rii ro cho quy BHTN, bao vé t6t hon quyén loi cho cac d6i tugng thy hudng
cac ché do BHTN.

Thit chin, ting cudng hop tac qudc té trong linh vuc BHTN dé hoc hoi
kinh nghiém, qua d6 dé ra cac chinh sach dtng dan, kip thoi, phit hop vai thoi
ky hoi nhap, gop phan hoan thién hon nita cac quy dinh vé BHTN ctia phap
luat Viét Nam.

Hién nay, BHXH Viét Nam la thanh vién tich cuc va c6 trach nhiém cta
Hi¢p hoi An sinh xa hgit ASEAN (ASSA), mot dién dan ASXH 16n nhat Dong
Nam A véi sy tham gia cua trén 20 t6 chitc ASXH tir 09 qubc gia thanh vién

ASEAN. BHXH Viét Nam d3 dang cai thanh cong nhiéu hdi nghi cia ASSA
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va gilt cuong vi Chu tich ASSA hai nhiém ky. BHXH Viét Nam con 1a thanh
vién sang 1ap cua Dién dan Pén bu cho nguoi lao dong Chau A (AWCF).
Dong thoi voi viée ddy manh hoi nhip qudc té, tham gia vao cac dién dan
ASXH khu vyc va thé gidi, mé rong quan hé hop tac véi cac to chirc ASXH
trén thé gi¢i nhu: ILO, T6 chirc Y t& Thé gigi (WHO), Co quan phat trién
nang luc quéc té Puc (GIZ), T6 chirc Bao dam y té qudc té Phap (GIPSI), Co
quan Hop tac phat trién Han Quéc (KOICA) va cac dinh ché tai chinh qudc té
nhu WB, Ngan hang Phat trién Chau A (ADB) va Quy tién té qubc té (IMF)%.

Viét Nam dang dimg trudc rat nhiéu co hoi thuan loi dé co thé hoc hoi,
trao d6i kinh nghiém va thong tin dé c6 thé dinh hinh cho minh nhiing budc
di, nhitng diéu chinh phu hop trong thoi gian téi va trong twong lai. Cac chinh
sach, quy dinh vé BHTN & Viét Nam chi méi dugc ra doi va trién khai thuc
hién duoc hon 7 ndm nén con kha non tré. Chinh vi thé, su tiép thu co6 chon
loc phap ludt cta cac qudc gia ¢ hé thdng phap luat vé BHTN phat trién tir
lau doi va tiép nhan su gop ¥, hd trg tir cac quoc gia d6 vé soan thao cac quy

dinh, vé cong tac t6 churc, quan ly, thuc hién BHTN la diéu hét strc bo ich.

50 AK (2015), “Bdo hiém x& hgi Viét Nam: Hop tac va héi nhdp qudc té”,
http://www.baohiemxahoi.gov.vn/?u=nws&su=d&cid=384&id=10584, truy cap Tha ba 16/02/2016.
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Két luan chwong 3

Dé cac quy dinh phéap luat vé BHTN phat huy dugc hét vai trd ctia minh,
mang lai hiéu qua cao nhét khi ap dung trén thuc té, dam bao nhiing loi ich
thiét thuc cho cac d6i twong tham gia thi cac quy dinh nay phai dugc xay
dung mot cach day du, chat ché, phu hop véi diéu kién va su chuyén bién nén
kinh té x3 hoi. Bén canh d6, phai thang thin nhin nhan nhitng khé khin, bat
cap con ton tai trong qua trinh ap dung, thuc thi cic quy dinh trén thyuc té dé
dé ra nhitng phuong huéng, giai phap nham hoan thién quy dinh phap luét va
hiéu qua ap dung phap luat vé BHTN. Trong chuong nay, tic gia néu lén sy
can thiét ctia viéc hoan thién phap luat vé BHTN; yéu cau hoan thién phap
luat; hudng hoan thién va nang cao hiéu qua ap dung phap luat vé BHTN trén
thuc té. Tur d6, tac gia dé xuat cac giai phap cu thé nham hoan thién cac quy
dinh phap luat hién hanh va nang cao trach nhiém cua cac t6 chure, ca nhan c6
tham quyén, y thirc chap hanh cua cac doi tugng tham gia BHTN dé gop phan
tang tinh nghiém minh, nang cao hiéu qua thuc thi phap luat vé BHTN trong

tho1 gian toi.
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PHAN KET LUAN

Chinh sach va cac quy dinh caa BHTN la mét bd phan quan trong caa
BHXH. Sau hon 7 nam thyc hién, BHTN di dan khang dinh duoc vi tri, vai
trd caa minh trong hé thing ASXH cua dat nudc, thé hién day 1a mot quy
dinh m&i mang tinh nhan van sau siac. BHTN khong chi don thuan 1a hoat
dong thu, chi tra BHTN ma muc tiéu I6n hon la cic giai phap ngan ngua tinh
trang that nghiép, nhanh chéng dua ngudi that nghiép quay tro lai thi truong
lao d6ng va gan bo 1au dai voi céng viéc mai thong qua cac hoat dong tur van,
dao tao nghé, gioi thiéu viéc lam, nang cao trinh d6 va k¥ nang nghé. Tuy thoi
gian thuc hién chua lau, dac biét la vai quy dinh mai c6 hiéu luc tir 2015
nhung c6 thé n6i BHTN di dan tro thanh chd dua dang tin cay cho nhiing
nguoi lao dong tham gia BHTN bi roi vao tinh trang that nghiép. Ho khong
chi duoc hd trg mot phan thu nhap dé cé thé trang trai cudc song ma con duoc
quan tAm chidm soc vé y té. Quan trong hon 1a ho dugc tao moi diéu kién
thuan loi dé hoc nghé, chuyén do6i nghé nghiép, tu van gigi thiéu viéc 1am va
sau d6 con duoc hd trg dio tao, ning cao trinh do, ky niang nghé dé cé thé 1am
viéc on dinh.

Tuy nhién, bén canh nhitng két qua dat dugc, viéc trién khai 4p dung céc
quy dinh caa BHTN trén thuc té ciing di boc 16 nhiéu bat cap, khé khan ca vé
quy dinh va cong tac t6 chirc thuc hién nén can phai dugc xem xét, giai quyét
mot cach nghiém tdc, kip thoi. Trén co sd phan tich nhiing van dé Iy luan vé
BHTN va thuc trang viéc thuc hién cac quy dinh BHTN theo quy dinh cua
Luat Viéc lam 2013 trong thoi gian qua, khoa luan da c6 nhirng dong gop
dudi day:

1. Khoa luan da 1am rd thém nhiing van dé Iy luan vé BHTN theo quy
dinh mai cua Luat Viét 1am 2013, trong d6 16ng ghép cac quy dinh phap luat
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vé BHTN cua Cong hoa Lién bang Ptic. Trén co sd dbi chiéu, so sanh voi
quy dinh vé BHTN cta mét quéc gia c6 hé thong ASXH phat trién hang dau
va c6 cac quy dinh vé BHTN dugc ra doi va trién khai hiéu qua tir 1au doi dé
danh gia vé tinh hop ly trong viéc xay dung cac quy dinh vé BHTN cua phép
luat Viét Nam. Dong thoi dya trén cac dic diém kinh té x4 hoi ciing nhu tiém
lyc cta quy BHTN hién tai dé hoc hoi mot cach ¢ chon loc cac quy dinh tién
bo nham hoan thién phap luat vé BHTN cua Viét Nam trong thoi gian toi.

2. Trén co s& phan tich thuc trang cac quy dinh phap luat vé ché do
BHTN va thuc tién ap dung cic quy dinh d6 trén thuc té dé dua ra nhing
danh gia vé két qua, hiéu qua cia cac quy dinh cling nhu cong tac thuc hién
cac quy dinh d6 trén thuc té.

3. Trén co so nhin nhan nhimg kho khan, bét cap tir cac quy dinh va hiéu
qua trién khai cac quy dinh trén thyuc té; can ctr vao dic diém kinh té xa hoi,
nhu cau ctia ngudi lao déng ciing nhu thi trudng lao dong Viét Nam trong tién
trinh phat trién va hoi nhap kinh té qudc té; trén co so tham khao mot sé quy
dinh vé BHTN cua Cong hoa Lién bang Puc duoc danh gia la tién bo, phu
hop Vvéi yéu cau phat trién cua phap luat vé BHTN Viét Nam dé dé xuét cac
giai phap hoan thién cac quy dinh phap luat va cac giai phap nham nang cao

hiéu qua thyc thi phap luat vé BHTN cuaa Viét Nam trong thoi gian téi.
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PHU LUC 1
Thoi gian hwéng TCTN theo quy dinh ALG I°!

Alter Einzahlung (in Monaten) Bezug (in Monaten)
bis 50 12 6
16 8
20 10
24 12
50 - 55 30 15
55 - 58 36 18
ab 58 48 24
Tuoi Thoi gian déong BHTN Thoi gian hwéng TCTN
(thang) (thang)
Duéi 50 12 6
16 8
20 10
24 12
50-55 30 15
55-58 36 18
Trén 58 48 24

51 Charlotte Bodinek (2014), “Tro cap that nghiép | va 11-Bdu la diém khac nhau?”,
https://www.bbx.de/arbeitslosengeld-und-ii-wo-liegt-der-unterschied/, truy cap Tht sdu 05/02/2016.
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Riit ngin thoi gian hwéng TCTN theo quy dinh ALG 1%

Grund der Sperrzeit

Dauer

EigenklUndigung, Aufhebungsvertrag, selbstv

erschuldete Kiindigung

12 Wochen

Arbeitsablehnung,
Ablehnung/Abbruch Eingliederungsmalinahme

1. Verstol}: 3 Wochen,
2. Verstold: 6 Wochen,

dann 12 Wochen
Unzureichende Eigenbemiihung 2 Wochen
Meldeversaumnis, verspatete | 1 Woche

Arbeitssuchendmeldung

Ly do rdt ngdn

Thei gian bi rat ngan

Tu chac, thoa thuan cham dat, mién nhiém, tu

gay ra

12 tuan

Tt chéi 1am viéc, tir chdi / bién phap cham duat

3 tuan, 6 tuan, 12 tuan tiy

hop vao tirng hanh vi vi pham
Thiéu sy tu nd luc cua ban than 2 tuan
Ba&o c4o 16i tri hodn tim kiém viéc lam 1 tuan

52 Britta Beate Schén (2015), “Toi ¢6 thé nhédn duoc tro cdp that nghiép bao 1au?”, Bao Finanztip,

http://www.finanztip.de/bezugsdauer-arbeitslosengeld/, truy cap Tha hai 22/02/2016.
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PHU LUC 2
Mirc hwéng TCTN nim 2015 theo quy dinh cia ALG 2%

Person Geldleistung Anteil vom
2015 Regelbedarf fir den
Haushaltsvorstand
Regelsatz fir volljahrige 399 Euro 100%
Alleinstehende, Alleinerziehende und
Personen mit minderjédhrigem
Lebenspartner, vgl. 8 20 11 SGB 11
Regelsatz fiir volljahrige Partner 360 Euro 90%
innerhalb einer Bedarfsgemeinschaft,
vgl. § 20 111 SGB I
Regelsatz flir Personen unter 25 Jahren 302 Euro 80%
(U25), die ohne Einwilligung des
Jobcenters umgezogen sind, vgl. § 20
IM1aSGB I1i.V.m.§2211aSGB Il
Regelsatz flir Personen unter 25 Jahren 302 Euro 80%
im Haushalt der Eltern, vgl. § 20 Il 2
SGB Il
Regelsatz fir Kinder 14 bis 17 Jahre, 302 Euro 80%
vgl. 8 28 I Nr. 2 SGB 11
Regelsatz fir Kinder von 6 bis 13 267 Euro 70%
Jahren, vgl. § 74 SGB 11
Regelsatz fur Kinder 0 bis 5 Jahren, 234 Euro 60%

vgl. § 28 I Nr. 1 SGB II

53 Hartmut Dreier (2015), “Tror cap that nghiép II ngay 01 thang 01 nam 2015,

http://www.sozialhilfe24.de/hartz-4-alg-2/regelsatz.html, truy cap Thia sdu 05/02/2016.
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Ngudi hwéng tro cap

S6 tién tro cap

M i 18

Nguoi doc than, ngudi doc than nudi
con, ngudi chung sbng véi ngudi dudi
18 tudi theo quy dinh tai Diéu 20,
khoan 11, Quyén tht 11

399 Euro

100%

Nguoi da c6 gia dinh theo quy dinh tai
Diéu 20, khoan 111, Quyén thi |1

360 Euro

90%

Nguoi dudi 25 tudi, khéng cé gidy
phép cua co quan c6 tham quyén quan
ly vé viéc di chuyén dén noi cu tra
khac theo quy dinh tai Diéu 20, khoan
11 va Biéu 22, khoan I1, Quyén thi 11

302 Euro

80%

Nguoi dudi 25 tudi, sbng véi bd me
theo quy dinh tai Biéu 20, khoan I1,
Quyén thu 11

302 Euro

80%

Nguoi tir 14 dén 17 tudi theo quy dinh
tai Diéu 28, khoan I, Quyén thi I

302 Euro

80%

Nguoi tir 6 dén 13 tudi theo quy dinh
tai Diéu 74, Quyén thu 11

267 Euro

70%

Nguoi tir 0 dén 5 tudi theo quy dinh tai
Diéu 28, doan I, Quyén thir Il

234 Euro

60%
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Thanh phan cac tiéu chuan dé xac dinh mirc tro cap nam 2015%

Kategorie Ausgaben in Euro der unteren | Hartz-1V-
20 % der Haushalte nach der | Satz 2015 in

EVS Euro

Nahrungsmittel, Getranke, 128,46 141,67

Tabakwaren

Bekleidung und Schuhe 30,4 33,52

Wohnen einschl. Energie, 30,24 32,68

Instandhaltung

Einrichtungs-, 27,41 29,63

Haushaltsgegenstéande

Gesundheitspflege 15,55 16,8

Verkehr 22,78 25,12

Nachrichtentubermittlung 31,96 35,24

Freizeit, Unterhaltung, Kultur 39,96 44,05

Bildungswesen 1,39 1,53

Beherbergungs- 7,16 79

Gaststattendienstleistung

Andere Waren und 26,5 29,23

Dienstleistungen

Insgesamt 361,81 399

54 Hartmut Dreier (2015), “Tror cap that nghiép II ngay 01 thang 01 nam 2015,
http://www.sozialhilfe24.de/hartz-4-alg-2/regelsatz.html, truy cap Thur sau 05/02/2016.
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Loai Mikc tiéu dung trung binh | M tre
cia 20% dan sb cap 2015
(EUR)
Luong thuc, thuc pham, nudc udng 128,46 141,67
Ao quan, giay dép 30,4 33,52
Tién dién nuéc, tién thué nha 30,24 32,68
Vit dung gia dinh 27,41 29,63
Cham soc suc khoe 15,55 16,8
Chi phi di lai 22,78 25,12
Thong tin, bao, internet 31,96 35,24
Giai tri 39,96 44,05
Giao duc, hoc tap 1,39 1,53
Dich vu nha hang, khach san 7,16 7,9
Hang hoa dich vu khac 26,5 29,23
Tong 361,81 399

94




